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In the Court of Appeals of the District of Columbia. 


No. 2380. 

The United States of America on the Relation of George L. 

Foreman, Appellant, 
vs. 

George Von L. Meyer, Secretary of the Navy. 


a At Law. No. 53396. 

The United States of America on the Relation of George L. 

Foreman, Petitioner, 
vs. 

George von L. Meyer, Secretary of the Navy, Respondent. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed, and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Stipulation. 

Filed Nov. 14, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53396. 

United States of America ex rel. George L. Foreman, Plaintiff, 

vs. 

George von L. Meyer, Secretary of the Navy. 

It is hereby stipulated and agreed by and between counsel for the 
respective parties hereto, that, for the purpose of printing the record 
on appeal in the above entitled cause, the original petition and the 
answer to said original petition be eliminated, since the amended 
petition and the answer to said amended petition contain respectively 
the same matter contained in the said original petition and the an¬ 
swer thereto; and for the purpose of apprising the appellate court of 
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the full scope of said original petition and answer thereto, it is 
hereby stipulated and agreed by and between counsel for the respect¬ 
ive parties hereto that the matter appearing in said original petition 
be printed in regular type in said amended petition, and the new 
matter appearing in said amended petition and not appearing in 
said original petition be printed in italics, and similarly in respect 
to the answer to the said original petition and the answer to the 
said amended petition. 

PATRICK H. LOUGHRAN, 

Attorney for Plaintiff. 
CLARENCE R. WILSON, 

Attorney of the United Mates in and 

for the District of Columbia; 

2 REGINALD S. HUIDEKOPER, 

Assistant Attorney of the United States 
in and for the District of Columbia, 

Attorneys for Defendants. 


Opinion of Court. 

Filed May 19, 1911. 

* * * * * * * 

The relator by his petition in this case prays for a writ of man¬ 
damus ag iinst tiie Secretary of the Navy, to command, him to record 
the relator’s name upon the register of the retired officers of the 
Navy, as a paymaster’s clerk, from the 27th day of June, 1910. 

The petitioner states that he was appointed paymaster’s clerk in 
the United otates Navy, August 14, 1893. That August 22, 1893, 
he accepted said appointment, and agreed to comply with the laws, 
regulations, and discipline of the Navy, and took the oath of office. 
That on September 11, 1893, he reported for duty as paymaster s 
clerk at the United States Navy Pay Office at San Francisco, Cali¬ 
fornia, and thereby became an officer of the Navy of the United 
States. That he remained continually on duty until after July 1, 
1906, and that on said date he attained the age of 62 years, the age 
of retirement of officers of the Navy, under Section 1444 of the 
Revised Statutes. 

That November 20, 1908, while still on duty as paymaster’s 
3 clerk at the United States Navy Pay Office, San Francisco, 
Cal., under said appointment of August 14, 1893, the then 
Acting Secretary of the Navy, wrongfully, and without warrant of 
law, and after the petitioner’s right of retirement as an officer of 
the Navy had accrued, attempted to deprive him of his status as 
such officer of the Navy, by ordering him, by letter of said date, to be 
promoted from chief clerk at $2,000 per annum, United States Navy 
Pay Office, San Francisco, Cal., and appointed chief clerk in the 
same office with pay at the rate of $2,100 per annum. That the 
petitioner never solicited such promotion, and had no notice thereof 
until the letter of November 20, 1908, was received in due course 
of mail. 
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The relator further avers in his petition, that from September 11, 
lo93, until after receipt by him of the said official order of pro¬ 
motion, he subscribed all pay vouchers, pay rolls and other official 
papers requiring his signature, as paymaster’s clerk, United States 
Navy; and on information and belief, he avers that he was continu¬ 
ally from September 11, 1893 to November 20, 1908, carried on the 
rolls of the Navy Department as a paymaster’s clerk, United States 
Navy, and was so regarded by the Navy Department and officers 
of the Navy. 

That soon after the receipt of said letter of November 20, 1908, 
from the then Acting Secretary of the Navy, to wit, on April 17, 
1909, the petitioner made application to the Secretary of the Navy 
for retirement as an officer of the Navy, under Section 1444 Re¬ 
vised Statutes. 

On May 25, 1909, the Acting Secretary of the Navy denied 

4 the application, on the ground that the petitioner had been 
employed as a civilian under the classified civil service, since 

May 6,1896. 

That the petitioner had no notice of such order placing him in 
the civil service as of May 6, 1896. He avers that his status as an 
officer of the Navy could not lawfully have been affected or changed, 
except by resignation or discharge, after court-martial, or exami¬ 
nation by a board of medical survey. 

That immediately after receipt by the petitioner of said letter of 
Mav 25, 1909, he retained counsel, who requested the Secretary to 
reconsider the action taken bv the Navy Department on May 25, 
1909. That on March 9, 1910. the Acting Secretary of the Navy, 
by letter, stated that the Navy Department adhered to its action 
taken May 25, 1909, and that the question as to petitioner’s eligi¬ 
bility for retirement would not be referred by the Navy Department 
to the Attorney-General for opinion. 

That November 14, 1910, the petitioner made application for re¬ 
tirement under act of Congress of June 24, 1910, (36 Stat. 606,) 
which application, on December 6, 1910, was denied, on the ground 
that the petitioner was a civil employee. 

On December 14, 1910, the Assistant Secretary, by letter, ap¬ 
proved the request of the petitioner for leave without pay, up to and 
including December 30; and added in said letter, that if the pe¬ 
titioner was unable to report for duty at that time, the Department 
would accept his resignation; otherwise, that he would be discharged. 

The petitioner, being in precarious health, and unable 

5 to return to duty, on January 7, 1911, tendered his resigna¬ 
tion, under protest, and the same was accepted January 11, 

1911, to be effective on and after January 7, 1911. 

He avers that the refusal of the respondent to place his name upon 
the register of retired officers of the Navy, is arbitrary, and contrary 
to law; and he avers that his right to mandamus is established by his 
appointment, acceptance, agreement, oath of office, and service, 
under Section 1444 Revised Statutes, and the act of June 24, 1910, 
(36 Stat. 606,). # 

To this petition, the Secretary filed an answer, in which he de¬ 
nies that the petitioner is an officer of the Navy of the United States; 
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and denies that he was appointed paymaster’s clerk, United States 
Navy, by virtue of the letter of appointment dated August 14, 1893, 
as alleged in the petition; and the respondent avers that the j>eti- 
tioner was, at the request of Edward Bellows, Pay Inspector United 
States Navy, appointed as a civilian paymaster’s clerk, on September 
14, 1893, for duty at the Navy Pay Office at San Francisco, Cal., 
and that he did duty as such officer. 

That the said Navy Pay Office was not, and is not, a station at 
which a naval clerk to a paymaster was or is allowed. That it was 
not, and is not, a place where troops are assembled, nor where mili¬ 
tary stores, animate or inanimate, are kept or distributed, nor 
where military duty is performed, or military protection afforded; 
but is an office in the said city of San Francisco, where certain 
clerical and non-military work connected with the officers of the 
Navy is performea. 

6 He denies that the petitioner had any right to retirement 
as an officer of the Navy which had accrued and vested on 

November 20, 1908, or that he has at any time had such right. He 
denies that the petitioner was carried on the rolls or records of the 
Navy Department as a paymaster’s clerk, United States Navy, as 
alleged; and avers that he was transferred to the classified service, in 
pursuance of the order of the President of May 6, 1896. 

He avers that the petitioner was on November 20, 1908, appointed 
to the office of chief clerk, Navy Pay Office, San Francisco, Cal. 
That December 1st, 1908, said petitioner accepted such appointment, 
and took oath of office faithfully to discharge the duties of said office 
under said new appointment. That from the date of said acceptance 
until June 27, 1910, the petitioner received* the emoluments of said 
office as chief clerk at the rate of $2,100 per annum, and that by 
virtue of such acceptance of said office, and the emoluments, he, ipso 
facto ceased to retain his former position as civilian paymaster’s clerk 
at said Navy Pay Office, or as paymaster’s clerk as alleged in the pe¬ 
tition. 

He avers that the said relator held his position in said Pay Office, 
subject to such laws and regulations as might be enacted by Congress, 
or established by competent authority. That he had no vested right 
in said office, or in the continuance thereof, or in the classification of 
said office. That during his incumbency, the said petitioner, with all 
other employees of the Navy Department serving in a clerical 

7 capacity outside of the District of Columbia, was placed in 
the classified service of the United States, by virtue of said 

executive order of May 6, 1896, and he became subject to the rules 
and regulations applicable to civil service employees of the Govern¬ 
ment. 

That from September 11, 1893, the date of the petitioner’s entry 
upon his appointment at said Navy Pay Office, until June 27, 1910, 
when he went on leave, without pay, said petitioner was paid as a 
civilian clerk, and not as an officer of the Navy. That the appoint¬ 
ment of August 14, 1893 and the acceptance of August 22, 1893, 
by the petitioner as paymaster’s clerk, did not operate to make pe- 
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titioner a clerk to a paymaster in the United States Navy, within the 
meaning of Sections 1386 and 1556 of the Revised Statutes. 

The respondent denies that the action of the Secretary refusing to 
place the relator’s name upon the register of retired officers of the 
Navy is arbitrary and contrary to law; and he denies that his right 
to retirement is established by his appointment and acceptance, and 
agreement and service, either under Section 1444 of the Revised 
Statutes, or the act of June 24, 1910, (36 Stat., 606). 

The respondent avers that said petitioner i9 not at the present 
time in any way connected with the Navy of the United States as an 
officer or employee. That on January 7, 1911, he resigned, and Jan¬ 
uary 11, 1911. his resignation was accepted bv the Navy Depart¬ 
ment, to be effective on and after Januarv 7, 1911; and that he is 
not within the meaning of the laws applicable to the retirement of 
officers of the United States Navy. He further avers that he is 

8 without authority or warrant of law to place the name of the 
petitioner upon the register of retired officers of the Navy, 

as paymaster’s clerk, from June 27, 1910. That the question of pe¬ 
titioner’s retirement as paymaster’s clerk, United States Navy, is a 
matter that rests within the judgment and discretion of the Presi¬ 
dent, under the provisions of Section 1444 of the Revised Statutes. 

To this answer, the relator has filed a demurrer, noting various 
matters of law to be argued in accordance with his conteniton as 
outlined in his petition, and averring that he is entitled to retirement 
as an officer of the Navy under act of June 24, 1910, (36 Stat. 606,) 
as well as under the provisions of Sections 1444 of the Revised Stat¬ 
utes; and averring that the Secretary of the Navy has authority and 
warrant of law to take such action as will enable the petitioner to 
enjov and receive the benefits of the laws relating to the retirement 
of officers of the Navy. 

It will be seen from the record in this case, that the relator was 
appointed to the office held by him on August 14, 1893, and that 
three years thereafter he was, bv order of the President, placed in the 
clarified service under the civil service law. 

It also appears that he applied for retirement on November 14,. 
1910, after service of less than eighteen years and that he finally 
resigned from the position held by him on January 7, 1911; so that 
his service in the Navy was less than eighteen years. His counsel 
claims that he is entitled to be retired under the act of June 24, 1910, 
(36 Stat.. 606), which act provides that “all paymaster’s clerks 

9 shall, while holding appointment in accordance with law, re¬ 
ceive the same pay and allowance and have the same rights of 

retirement as warrant officers of like length of service in the Navy.” 
This is inserted as an amendment to the act of May 13, 1908, (35 
Stat. 128), and on examination it will be seen that the said statute 
provided for the retirement of an officer of the Navy on his own ap¬ 
plication, after he had been thirty years in the service, in the dis¬ 
cretion of the President, and with three-fourths pay. 

An opinion of the Attorney-General, dated January 22, 1909, has 
been cited, in which this act of May 13, 1908, was construed with 
reference to a paymaster’s clerk, and in which the Attorney-General 
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held that he was an officer of the Navy within the meaning of that 
act, and entitled to retirement after thirty years 1 service. 

The court’s attention has also been called to an opinion of the 
Judge Advocate-General of the Navy, dated March 1, 1909, wherein 
it is held that paymaster’s clerks are not eligible for retirement on 
account of physical disability, nor upon reaching the statutory retire¬ 
ment age of sixty-two years. 

The relator claims that he is entitled to be retired under Section 
1444 Revised Statutes, because he has reached the age of sixty-two 
years. 

It is not at all clear that he could be retired under that Section, or 
that it was the intention of Congress that a paymaster’s clerk should 
be included therein. 

Section 1445 Revised Statutes provides that certain officers therein 
named shall not be placed upon the retired list, except on 

10 account of physical or mental disability, and they are excepted 
from those entitled to retirement under Section 1444. Among 

these officers so excepted are assistant paymasters and past assistant 
paymasters, and it would hardly be supposed that Congress intended 
that officers in the pay department of the Navy, of less rank than 
assistant paymasters, should have the benefit of such retirement, 
while their superiors were expressly excluded from such benefit. 

An opinion of the Attorney-General, dated September 19, 1910, 
has been cited, in which he advises that a paymaster’s clerk Adams, 
should be retired under the provisions of Section 1453 Revised Stat¬ 
utes. I do not see how this Section is applicable in the present case, 
for no such right is claimed in the petition, and no case made such 
as is made in the Adams case. 

If an order had been made requiring the relator to be examined 
before a retirement board, and a report had been made, then the 
question would have been one for the President, if he approved of the 
finding, to decide in his discretion, whether or not the officer should 
be retired; and the Attorney-General held in the said opinion, that 
the said act of June 24, 1910 (36 Stat. 606,) extended Section 1453 
Revised Statutes so as to make it applicable to paymasters’ clerks. 

It seems to me to be very questionable whether the Secretary of 
the Navy can retire any paymaster’s clerk under the facts contained 
in the answer of the respondent herein; and equally doubtful whether 
the relator has a right to retirement under the said Sections, as 

11 claimed by him in his petition; and the whole subject is so 
debatable that it does not seem competent for the court in a 

mandamus proceedings to direct the Secretary as prayed in the peti¬ 
tion. 

The demurrer to the answer will therefore be overruled. 

JOB BARNARD, Justice. 
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Supreme Court of the District of Columbia. 

Friday, May 19 th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, Jus¬ 
tice, presiding. 

♦ * * * * * * 

This cause came on to be heard upon the petition filed herein, the 
rule to show cause issued thereon, the answer of respondent, and the 
demurrer to said answer, and was heretofore argued and submitted 
to the Court. Upon consideration whereof, it is ordered that said de¬ 
murrer be, and the same is hereby overruled. 

Wednesday, June 7 th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, Jus¬ 
tice, presiding. 

♦ * * * * * * 

Upon consideration of the motion filed herein June 1st, 
12 1911, the petitioner is granted leave to file an amended peti¬ 

tion herein as advised, within twenty days hereof, with leave 
to respondent to have thirty days after filing of such amended peti¬ 
tion and notice thereof, for pleading thereto as advised. 


Amended Petition. 

Filed July 7, 1911. 

♦ * * * * * * 

To the Honorable the Supreme Court of the District of Columbia: 

Your petitioner, George L. Foreman, respectfully represents: 

1. That your petitioner's a citizen of the United States residing 
in the State of Virginia, an officer of the Navy of the United States, 
and sues in his own right. 

2. That the respondent, George von L. Meyer is Secretary of the 
Navy of the United States, duly qualified and acting as such, and 
is sued in that capacity. 

3. That on August fourteenth eighteen hundred and ninety 
three your petitioner was, by competent authority, appointed Pay¬ 
master’s Clerk, United States Navy, as will more fully appear from 
a copy of such appointment hereto attached and prayed to be read 
and considered as a part of this petition and marked petitioner’s 

exhibit “A.” That on August twenty second eighteen hun- 
13 dred and ninety-three your petitioner executed and trans¬ 
mitted to the Secretary of the Navy an acceptance and agree¬ 
ment under the said appointment by which acceptance and agree¬ 
ment he obligated and bound himself “to comply with, and be 
obedient to, such laws, regulations, and discipline of the Navy as 
are now in force, or that may be enacted by Congress or established 
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held that he was an officer of the Navy within the meaning of that 
act, and entitled to retirement after thirty years’ service. 

The court’s attention has also been called to an opinion of the 
Judge Advocate-General of the Navy, dated March 1, 1909, wherein 
it is held that paymaster’s clerks are not eligible for retirement on 
account of physical disability, nor upon reaching the statutory retire¬ 
ment age of sixty-two years. 

The relator claims that he is entitled to be retired under Section 
1444 Revised Statutes, because he has reached the age of sixty-two 
years. 

It is not at all clear that he could be retired under that Section, or 
that it was the intention of Congress that a paymaster’s clerk should 
be included therein. 

Section 1445 Revised Statutes provides that certain officers therein 
named shall not be placed upon the retired list, except on 

10 account of physical or mental disability, and they are excepted 
from those entitled to retirement under Section 1444. Among 

these officers so excepted are assistant paymasters and past assistant 
paymasters, and it would hardly be supposed that Congress intended 
that officers in the pay department of the Navy, of less rank than 
assistant paymasters, should have the benefit of such retirement, 
while their superiors were expressly ex^ 1, Jded from such benefit. 

An opinion of the Attorney-Gen-oikl, dated September 19, 1910, 
has been cited, in which he advises that a paymaster’s clerk Adams, 
should be retired under the provisions of Section 1453 Revised Stat¬ 
utes. I do not see how this Section is applicable in the present case, 
for no such right is claimed in the petition, and no case made such 
as is made in the Adams case. 

If an order had been made requiring the relator to be examined 
before a retirement board, and a report had been made, then the 
question would have been one for the President, if he approved of the 
finding, to decide in his discretion, whether or not the officer should 
be retired; and the Attorney-General held in the said opinion, that 
the said act of June 24, 1910 (36 Stat. 606,) extended Section 1453 
Revised Statutes so as to make it applicable to paymasters’ clerks. 

It seems to me to be very questionable whether the Secretary of 
the Navy can retire any paymaster’s clerk under the facts contained 
in the answer of the respondent herein; and equally doubtful whether 
the relator has a right to retirement under the said Sections, as 

11 claimed by him in his petition; and the whole subject is so 
debatable that it does not seem competent for the court in a 

mandamus proceedings to direct the Secretary as prayed in the peti¬ 
tion. 

The demurrer to the answer will therefore be overruled. 

JOB BARNARD, Justice . 
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Supreme Court of the District of Columbia. 

Friday, May 19th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, Jus¬ 
tice, presiding. 

* * * * * * * 

This cause came on to be heard upon the petition filed herein, the 
rule to show cause issued thereon, the answer of respondent, and the 
demurrer to said answer, and was heretofore argued and submitted 
to the Court. Upon consideration whereof, it is ordered that said de¬ 
murrer be, and the same is hereby overruled. 

Wednesday, June 7th, 1911. 

Session resumed pursuant to adjournment, Hon. Job Barnard, Jus¬ 
tice, presiding. 

♦ * * * * 4c * 

Upon consideration of the motion filed herein June 1st, 
12 1911, the petitioner is granted leave to file an amended peti¬ 

tion herein as advised, within twenty days hereof, with leave 
to respondent to have thirty days after filing of such amended peti¬ 
tion and notice thereof, for pleading thereto as advised. 


Amended Petition. 

Filed July 7, 1911. 

4c 4c 4c 4« * * * 

To the Honorable the Supreme Court of the District of Columbia: 

Your petitioner, George L. Foreman, respectfully represents: 

1. That your petitioner'is a citizen of the United States residing 
in the State of Virginia, an officer of the Navy of the United States, 
and sues in his own right. 

2. That the respondent, George von L. Meyer is Secretary of the 
Navy of the United States, duly qualified and acting as such, and 
is sued in that capacity. 

3. That on August fourteenth eighteen hundred and ninety 
three your petitioner was, by competent authority, appointed Pay¬ 
masters Clerk, United States Navy, as will more fully appear from 
a copy of such appointment hereto attached and prayed to be read 
and considered as a part of this petition and marked petitioners 

exhibit “A.” That on August twenty second eighteen hun- 
13 dred and ninety-three your petitioner executed and trans¬ 
mitted to the Secretary of the Navy an acceptance and agree¬ 
ment under the said appointment by which acceptance and agree¬ 
ment he obligated and bound himself “to comply with, and be 
obedient to, such laws, regulations, and discipline of the Navy as 
are now in force, or that may be enacted by Congress or established 
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by other competent authority,” as will more fully appear on refer¬ 
ence to a copy of said acceptance and agreement hereto attached 
and prayed to be read and considered as a part of this petition and 
marked petitioner’s exhibit “B.” That also on August twenty 
second eighteen hundred and ninety three your petitioner executed 
and transmitted to the Secretary of the Navy an oath of office under 
said appointment, a copy of said oath of office being hereto attached 
and prayed to be read and considered as a part of this petition and 
marked petitioner’s exhibit “C.” That under and pursuant to said 
appointment and said acceptance and agreement your petitioner 
did on September eleven eighteen hundred and ninety three report 
for and begin performance of duty as Paymaster’s Clerk at the 
United States Navy Pay Office at San Francisco, California, as will 
appear on reference to endorsement upon petitioner’s exhibit “A.” 

4. That your petitioner is advised and believes that by virtue of 
said appointment, acceptance and agreement, oath of office and 
reporting for duty, as aforesaid, he was duly appointed and did 
become an officer of the Navy of the United States and therefore 
entitled to the benefits of the laws of the United States relating to 
the retirement of officers of the Navy. 

14 5. That prior to said appointment of August 14th, 1893, 
your petitioner had rendered service as a Paymaster’s Clerk 

in the United States Navy and in other capacities in the Naval 
Service and under the Navy Department both aboard various ships 
of the Navy and at various stations, or places. 

He was employed, in a clerical capacity, at the United States Navy 
Yard, Norfolk, Virginia^ in the years 1865, 1866, 1867, 1869, 1870 
and 1872. 

He served as Captain’s Clerk aboard the United States Ship 
Wyoming under a duly made and accepted appointment as such 
Clerk from October 25th 1872 until July 1, 1873, when such serv¬ 
ice ceased owing to detachment of the Commanding officer of said 
ship. 

He served as Captain’s Clerk aboard the United States ship Ossi- 
pee under a duly made and accepted appointment as such Clerk 
from January 23, 1874, until May 31, 1876, when such service 
ceased because of his acceptance of an appointment as a Paymaster’s 
Clerk, United States Navy. 

He served as a Paymaster’s Clerk aboard the United States Ship 
Ossipee under a duly made and accepted appointment as such Clerk 
from May 31st, 1876, until August 10th, 1878, when such service 
ceased because said ship was ordered out of commission. 

He served as a Paymaster’s Clerk aboard the United States Ship 
Wabash under a duly made and accepted appointment as such Clerk 
from September 20th, 1879, until November 29th, 1882, when such 
service ceased owing to detachment of the Paymaster. 

15 He served as a Paymaster’s Clerk aboard the United States 
Ship Swatara under a duly made and accepted appointment 

as such Clerk from December 16th, 1882, until February 8th, 1883, 
said appointment having been temporary only. 

He served as a Paymaster’s Clerk aboard the United States Ship 
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Quinnebaug under a duly made and accepted appointment as such 
Clerk from June 20th, 1884, until August 20th, 1885, when such 
service ceased owing to detachment of the Paymaster. 

He served as a Paymaster’s Clerk aboard the United States Ship 
Tennessee under a duly made and accepted appointment as such 
Clerk from March 11th, 1888, until September 7th, 1886, wnen 
such service ceased owing to detachment of the Paymaster. 

He served as a Paymaster’s Clerk aboard the United States Ship 
Ossipee under a duly made and accepted appointment as such Clerk 
from April 1, 1887, until October 20th, 1887, when he resigned 
because of ill health. 

He served as a Paymaster’s Clerk aboard the United States Ship 
Minnesota under a duly made and accepted appointment as such 
Clerk from April 25th, 1888, until July 3, 1888, said appointment 
having been temporary only. 

He served as a Writer in the Navy of the United States — Navy 
Pay Office at Norfolk, Virginia, under a duly made and accepted 
appointment as such Writer from April 10th, 1889, until July 30th, 
loo9, when such service ceased owing to change of Paymaster at 
that station. 

16 He served as a Paymaster’s Clerk aboard the United States 
Ship Pensacola unaer a duly made and accepted appointment 

as such Cerk from August 8th, 1889, until November 12th, 1889, 
when such service ceasea owing to detachment of the Paymaster. 

He served as a Special Laborer, performing Clerical work, in 
the office of the General Storekeeper, United States Navy Yard at 
Norfolk, Virginia, unaer a duly made and accepted appointment 
as such from June 15th, 1890, until August 10th, 1893, when he 
resigned to accept an appointment, as Paymaster’s Clerk, made 
August 14, 1893, for duty at the United States Navy Pay Office, 4 
San Prancisco, California. 

6. ILat your petitioner remained continually on duty under the 
said appointment of August 14th, 1893, as a Paymaster’s Clerk at 
the Navy Pay Office, San Francisco, California, from September 
11th, 1893, until, and after, July 1, 1906, on which latter date 
he attained the age of sixty two years which is the age of retire¬ 
ment of officers of the iNavy unaer section 1444 of the Kevised 
Statutes of the United States. 

7. That on November 20th, 1908, after your petitioner had at¬ 
tained the age of sixty two years, and while he was on duty as 
Paymaster’s Clerk at the United States Navy Pay Office, San Fran¬ 
cisco, California, under the said appointment of August 14th, 1893, 
which had never been revoked, recalled, modified, amended or its 
regularity oi* legality questioned, the then acting Secretary of the 
Navy by letter of said date addressed to your petitioner and re¬ 
ceived by him, copy of which is hereto attached and prayed to be 

read and considered as part of this petition and marked 

17 petitioner’s exhibit “D,” did, without warrant of law and 
after your petitioner’s right to retirement as an officer of the 

Navy had accrued and vested, seek and attempt to deprive your 
petitioner of his status as an officer of the Navy under his ap- 
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pointment as Paymaster’s Clerk, by ordering your petitioner “pro¬ 
moted from Chief Clerk at $2,000 per annum 2 United States Navy 
Pay Office, San Francisco, California, and appointed Chief Clerk 
in the same office with pay at the rate of $2100 per annum.” Your 
petitioner avers that he never solicited such promotion, never had 
any intimation that its making was contemplated, and never had 
any notice whatever thereof until said letter of November 20th, 
1908, was received by him in due course of the mail. Your peti¬ 
tioner further avers that continually from September 11th, 1893, 
until after receipt by him from his superior officer of the said 
official order of promotion he subscribed, as Paymaster’s Clerk, 
United States Navy, all pay vouchers, pay rolls, and other official 
papers requiring his signature and further avers that he was con* 
tinually from September 11th, 1893, to November 30th, 1908, car¬ 
ried upon the rolls or records of the Navy Department as a Pay¬ 
master’s Clerk, United States Navy; as will more fully appear on 
reference to an attached copy, marked exhibit E, of part of a re¬ 
port made, on or about May 5th, 1909, by the Auditor for the Navy 
Department to the Secretary of the Navy or to the Bureau of Navi¬ 
gation of the Navy Department, petitioner praying that said ex¬ 
hibit be read and considered as a part of this petition; and was 
during said period regarded by the Navy Department, and by officers 
of the Navy, as held and bound under the acceptance and 
18 agreement of August 22nd, 1893 (exhibit “B”), under which 
he obligated and subjected himself during his period of 
service as Paymaster’s Clerk “to comply with, and be obedient to 
such laws, regulations, and discipline of the Navy as are now in 
force, or that may be enacted by Congress or established by com¬ 
petent authority.” 

8. That soon after receipt of the said letter of November 20th, 
1908, from the then acting Secretary of the Navy, to wit, on April 
17th, 1909, your petitioner then being in the active service of the 
Navy at the United States Navy Pay Office at San Francisco, Cali¬ 
fornia, and fearing that continuance in said office after receipt of 
said letter of November 20th, 1908, might be held and regarded as a 
tacit acquiescence in, or consent to, the attempt made by said letter 
of November 20th, 1908, to deprive him of his status as an officer 
of the Navy and of his right of retirement as such officer, made ap¬ 
plication to the Secretary of the Navy for retirement as an officer 
of the Navy under section 1444 Revised Statutes of the United 
States, as will more fully appear on reference to the copy of said 
application hereto attached and prayed to be read and considered 
as a part of this petition and marked petitioner’s exhibit “E” #1. 
That thereafter, to wit, on May 25th, 1909, the acting Secretary 
of the Navy by his letter of that date to your petitioner denied the 
application for retirement upon the alleged ground that your peti¬ 
tioner had been employed as a civilian under the classified civil serv¬ 
ice since May 6th, 1896, all of which more fully appears in a copy 
of the said letter of May 25th, 1909, hereto attached and prayed to 
be read and considered as part of this petition and marked pe- 
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titioner’s exhibit “F.” That the said letter of May 26th, 
19 1909, from the Acting Secretary of the Navy was the first 

notice ever received by your petition- from any source that 
the Navy Department or any officer thereof, or any Department, 
Bureau, Commission or officer of the government regarded and held 
the appointment of August 14th, 1893, as Paymaster’s Clerk, as 
canceled, recalled and vacated as of date May 6th, 1896, or of any 
date. That your petitioner had never been advised prior to receipt by 
him of said letter of May 25th 1909, except so far as the order of 
promotion of November 20th, 1908 indicated a change in the official 
designation of his office, of any Executive order or regulation pur¬ 
porting to classify his office as Paymaster’s Clerk, United States Navy 
in the Navy Pay Office, San Francisco, California, as a civilian po¬ 
sition or clerkship in the classified civil service. Your petitioner is 
advised and believes and avers that his status as an officer of the 
Navy under his appointment as Paymaster’s Clerk and under the 
said acceptance and agreement could not lawfully have been affected 
or changed except by resignation, or discharge after court martial 
or after examination by a board of medical survey. Your petitioner 
is informed and believes and therefore alleges that the official 
record of the service of officers of the Navy on file in the Navy De¬ 
partment shows that Pay Inspector Edward Bellows, United States 
Navy, upon whose nomination your petitioner was appointed Pay¬ 
master’s Clerk as aforesaid, reported for duty at the United States 
Navy Pay Office, San Francisco, California, on August 9th, 1893, 
and was detached from service there on November 20th, 1896. 

That it was within said period of service by Pay Inspector 
19^ Bellows, United States Navy that the alleged civil service 
classification of May 6th, 1896, was made. 

9. That immediately after receipt by your petitioner of said letter 
of May 25th, 1909, he retained counsel to assist him in having his 
right to retirement acknowledged by the Navy Department. That 
the counsel retained filed an argument addressed to the Secretary 
of the Navy and requested reconsideration of the action taken by the 
Navy Department on May 25th, 1909, as aforesaid, and a decision 
by the Navy Department agreeably with the opinion of the Attorney 
General of the United States which opinion, given January 22nd, 
1909, expressly declared that— 

“Paymaster’s Clerks are now officers of the Navy in the constitu¬ 
tion sense as well as in the more general and popular sense attributed 
to the word ‘officers’ by the Court in the Hendee case.” 

That on March 9th, 1910, the acting Secretary of the Navy by 
letter of that date to petitioner’s counsel stated that the Navy De¬ 
partment adhered to its action taken May 25th, 1909, and that the 
question as to your petitioner’s eligibility for retirement would not 
be referred by the Navy Department to the Attorney General of the 
United States, for opinion, all of which will more fully appear on 
reference to a copy of the said letter of March 9th, 1910, hereto at¬ 
tached and prayed to be read and considered as a part of this peti¬ 
tion and marked petitioner’s exhibit “G.” 

10. That on November 14th, 1910, your petitioner then being in 
the active service of the Navy, and having then rendered service as 
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a Paymaster’s Clerk for a period of twenty six years, three months 
and twenty three days, as a Captain’s Clerk for three years 

20 and three days, as a Writer for three months and twenty days 
and as a Special Laborer for three years, one month and 

twenty five days, executed and transmitted to the Secretary of the 
Navy an application for retirement under the Act of Congress of 
June 24th, 1910, (36 Stat., 606) which application was on Decem¬ 
ber 6th, 1910, denied by the Assistant Secretary of the Navy upon 
the alleged ground that petition- is a civil employe, all of which 
will more fully appear on reference to a copy of said application and 
copies of endorsements thereon hereto attached and prayed to be 
read and considered as a part of this petition and marked petitioner’s 
exhibit “H.” 

11. That on December 14th, 1910 the Assistant Secretary of the 
Navy by letter of that date to your petitioner approved his request 
for leave without pay up to and including December 30th adding 
that “if you are unable to report for duty at the expiration of the 
same the Department will accept your resignation, otherwise you 
will be discharged.” That your petitioner being in precarious 
health and his general physical condition preventing return to duty 
did, on January 7th, 1911, in obedience to the said letter of Decem¬ 
ber 14th, 1910, which he regarded, and which was, an order or 
command in the alternative, from a superior officer, tender, but 
under protest and without waiver of any right under his appointment 
and service as Paymaster’s Clerk, United States Navy, an answer to 
said letter which was, on January 11th, 1911, accepted by the Navy 
Department as a resignation to be effective on and after January 
7th, 1911, all of which will more fully appear on reference to copies 
of the letters of December 14th, 1910, January 7th, 1911, and 

January 11th, 1911, hereto attached and prayed to be read 

21 and considered as parts of this petition and marked petition¬ 
er’s exhibits “I” “J” “K,” respectively. 

12. Your petitioner represents that the acts of the respondent in 
refusing to place your petitioner’s name upon the register of retired 
officers of the Navy is arbitrary, and contrary to law. Your peti¬ 
tioner further avers that his right to retirement is established by 
his appointment, acceptance and agreement, oath, and service afore¬ 
said and by the provisions of section 1444 Revised Statutes of the 
United States and the act of Congress of June 24th, 1910 (36 Stat. 
606). 

Wherefore, as the respondent has refused and still refuses to cause 
the name of your petitioner to be placed upon the register of re¬ 
tired officers of the Navy, the alleged ground of refusal being that 
your petitioner was, on May 6th, 1896, deprived of his status as an 
officer of the Naw and made a clerk in the classified civil service by 
force of an Executive order or regulation of that date, your petitioner 
is deprived of enjoyment of a right under the laws of the United 
States, and is seriously injured by such deprivation, and as the laws 
provide no other adequate remedy in the premises whereby your 
petitioner can secure retirement as an officer of the Navy, he there¬ 
fore prays: 

1. That a writ of mandamus be issued and directed to the respond- 
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ent George von L. Meyer, as Secretary of the Navy, commanding 
him to record your petitioner’s name upon the register of retired 
officers of the Navy as a Paymaster’s Clerk from the 27th day 
22 of June 1910, same being the date on which your petitioner^ 
pay under his appointment as aforesaid was discontinued. 

2. That your petitioner be given judgment against the respondent 
for costs and for such other aud further relief as the nature of your 
petitioner’s case may require and to the court may seem meet and 
proper. 

GEORGE L. FOREMAN, 

Petitioner . 


PATRICK H. LOUGHRAN, 

Attorney for Petitioner. 


County of Franklin, 

State of Massachusetts, ss: 

I, George L. Foreman, do solemnly swear that I have read the 
above petition by me subscribed and know the contents thereof, 
and that the facts therein stated upon my personal knowledge are 
true and those stated upon information and belief I believe to be 
true. 

GEORGE L. FOREMAN. 

Subscribed and sworn to before me this 5th day of July 1911. 

CHAS. H. WEBSTER,. 

[seal.] Notary Public . 

Name erased before execution. 

CHAS. H. WEBSTER. 
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Navy Department, 
Washington, August 14 th, 1893. 

Sir: Upon the nomination of Pay Inspector Edward Bellows, 
U. S. N., you are hereby appointed Paymaster’s Clerk for duty at 
the Naw Pay Office, San Francisco, California. Your pay will 
commence on the date of your reporting for duty. 

Enclosed is a blank form of acceptance for your signature, also a 
blank oath of office, which you will duly execute and return, with 
your letter of acceptance to the Department; having done which, 
you will proceed to San Francisco, California, and report to Pay 
Inspector Edward Bellows, U. S. N., Navy Pay Office September 
11,1893. 

Very respectfully, 

W. A. HERBERT, 
Secretary of the Navy . 

Traveling expenses allowed Oct 10, 1893. 

Mr. George L. Foreman, Portsmouth, Va. 
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Reported this day. 


the oath. 


U. S. Navy Pay Office, Sept. 11, 1893, 

San Francisco, Calif. 

EDWARD BELLOWS, 

Pay Inspector, U. S. Navy, 
in Charge of Navy Pay Office. 
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Acceptance and Agreement. 

Portsmouth, Virginia, August 22 d, 1893. 

Sir: I hereby accept the appointment of Paymasters Clerk, dated 
August 14th, 1893, conferred on me, and do hereby oblige and sub¬ 
ject myself during my service as Paymaster’s Clerk to comply with, 
and be obedient to, such laws, regulations, and discipline of the 
Navy as are now in force, or that may be enacted by Congress or 
established by other competent authority, and herewith enclose oath 
of office duly executed. 

(Sgd.) GEORGE L. FOREMAN, 

Paymaster's Clerk, U. S. N. 

To the Secretary of the Navy, Washington, D. C. 

True copy from the records of the Navy Department. 

F. S. CURTIS, 

Chief Clerk. * 


25 Exhibit “C.” 

Having been appointed Paymaster’s Clerk, U. S. N., for duty 
Navy Pay Office San Francisco, I, Geo. L. Foreman, do solemnly 
swear (or affirm) that I will support and defend the Constitution 
of the United States against all enemies, foreign and domestic; that 
I will bear true faith and allegiance to the same; that I take this 
obligation freely, without any mental reservation or purpose of 
evasion; and that I will well and faithfully discharge the duties of 
the office on which I am about to enter: So help me God. 

(Sgd.) GEO. L. FOREMAN, 

Paymaster's Clerk, U. S. N. 


State of Virginia, 

City of Portsmouth, ss: 

Sworn to and subscribed before me this 22nd day of August, 
1893 

(Sgd.) NORMAN CASSELL, 

Notary Public. 

The annexed blanks are to be filled by the person subscribing to 
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State or Territory in 

State or territory from 

8tate or territory of 

Date of 

which bora. 

which appointed. 

which a citizen. 

birth. 

Virginia.. 

Virginia. 

Virginia. 

July 1,1844 





True copy from the records of the Navy Department. 

F. S. CURTIS, 

Chief Clerk . 
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11839. 


N. S. O. Cs. 

Form 35. 

Navy Department, 
Washington, November 20 th, 1908. 

Sir: You are hereby promoted from Chief clerk at $2,000 per 
annum, U. S. Navy Pay Office, San Francisco, California, and ap¬ 
pointed Chief Clerk in the s$me office, with pay at the rate of $2,100 
per annum, “Pay Miscellaneous/’ to take effect when you have 
executed the required oath. 

The enclosed 1 lpnk form of acceptance and oath, when filled out 
and executed, will be forwarded to the Department through the 
Pay Officer in Charee. 

Very respectfully, 

, 

• Acting Secretary . 


Mr. George L. Foreman, U. S. Navy Pay Office, San Francisco, 
Calif. 

Date of oath:—, 190—. 


27 Exhibit “E.” 

Memorandum. 

99032—C. V. H., May 5/09. 

******* 

He served at the Navy Pay Office, San Francisco, as pay clerk from 
September 11. 1893 to November 30, 1908; and as Chief Clerk to 
March 31, 1909, last rolls on file. 

(Form 3778.) 
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28 & 29 Exhibit "E,” #1. 

April 17 th , 1909. 

Sir: 1. I have the honor hereby to apply for retirement as an 
officer of the Navy under Section 1444 U. S. R. S., as well as under 
provisions of the Act of May 13, 1908, (35 Stat. p. 128). 

2. Attached hereto is a statement of my service in the Navy from 
the date of my first appointment, to the present time. 

Very respectfully, 

GEORGE L. FOREMAN, 

Paymaster's Clerk, U. S. Navy Pay Office, 

San Francisco, Calif. 

The Secretary of the Navy, Navy Department, Washington, D. C. 


30 Exhibit “F.” 

In reply address The Secretary of the Navy, and refer to No. 
1856-33. G.E.Y.-S. 

Navy Department, 
Washington, May 25, 1909. 

Sir: In reply to your application of April 17th, 1909, for re¬ 
tirement under a provision contained in the act of Congress ap¬ 
proved May 13, 1908, you are informed that the records of the 
Department show that you have been employed as a civilian under 
the classified civil service since May 8th, 1096. As you are not in 
the service as an officer in the Navy, you cannot be transferred to 
the retired list as requested by you, 

Very respectfully, 

BEEKMAN WINTHROP, 

Acting Secretary of the Navy. 

Mr. George L. Foreman, Navy Pay Office, San Francisco, Cal. 
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Exhibit “G.” 

Gs. 

Office of the Secretary, 

.5460-32/1&3. 


Department of the Navy, R. S. R. 

Washington, March 9, 1910. 

Sir: The Department has received your letter of the sixteenth 
ultimo, addressed to the Judge Advocate General of the Naw, re¬ 
garding A brief recently filed by you in re the application for re¬ 
tirement of George L. Foreman, chief clerk, Navy Pay Office, San 
Francisco, Cal. 

In reply you are advised that it has repeatedly been decided by* 
the Navy Department that clerks in navy pay offices are in the 


*• * 


It 
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civil service and not in the naval service of the United States, and, 
as you have heretofore been informed, the application by Mr. Fore¬ 
man for retirement was denied by the Department on the ground 
that he was not an officer of the Navy. 

Careful consideration has been given to the matters submitted 
in the brief filed by you on January 27, 1910, but the Department 
is constrained to adhere to its previous decisions that clerks in navy 
pay offices are not officers of the Navy, and that Mr. Foreman's 
application for retirement can not therefore be granted. 

In connection with your request that the matter be referred to 
the Attorney-General for his opinion thereupon, you are advised 
that the Department, having decided the questions presented and 
not being in doubt with respect thereto, can not appropriately 

32 ask for the opinion of the Attorney General on the subject. 
The Attorney-General has held that he must decline to give 

an official opinion upon any matter which “appears to have been 
decided and definitely disposed of” by an executive department, and 
referred to him “solely in compliance with the request of the claim¬ 
ant” (3 Op. A. G., 39, 40). 

Very respectfully, 

BEEKMAN WINTHROP, 

Acting Secretary of the Navy. 

Mr. Patrick H. Loughran, Lawyer, Columbian Building, Wash¬ 
ington, D. C. 

33 Exhibit “H.” 

Northfield, Mass., November 14 th, 1910. 

Sir: I respectfully hereby make application for retirement under 
the provisions of the act of May 13, 1908, as amended by the act 
of June 24th, 1910 (Pub. 261), providing as follows: 

“All Paymasters’ Clerks shall, while holding appointment in ac¬ 
cordance with law, receive the same pay and allowances and have 
the same rights of retirement as warrant officers of like length of 
service in the Navy.” 

Very respectfully, 

GEORGE L. FOREMAN, 
Paymaster's Clerk U. S. N. 

Honorable Secretary of the Navy, Navy Department, Washington, 

D. C. . 

No. 1416. C. E. 

E. 7305-1. 

1st Endorsement. 

U. S. Navy Pay Office, San Francisco, Cal., 

November 19, 1910. 

Subject. 

Application of Geo. L. Foreman, Paymaster’s Clerk, for retire¬ 
ment. 
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1. Contents noted and respectfully forwarded to the Secretary of 
the Navy, Navy Department, Washington, D. C., recommending the 
approval of the application of Mr. George L. Foreman for retire¬ 
ment. 

K. W. REYNOLDS, 

Pay Inspector U. S. Navy, Purchasing Pay 

Officer, in Charge of Navy Pay Office. 

Chief Clerk Correspondence, Navy Department. Received No¬ 
vember 25, 1910. 

34 2nd Endorsement. 

Enclosures. December 3, 1910. 

Subject . 

• • 

Foreman, George L.: Makes application for retirement as a Pay¬ 
master’s Clerk under the provisions of the act of May 13, 1908, as 
amended by the act of June 24, 1910. 

From: Assistant to Bureau. 

To: The Department (Chief Clerk). 

George L. Foreman is not a Paymaster’s Clerk in the United 
States Navy. The Bureau understands that he is a civil service 
employee in the U. S. Navy Pay Office, San Francisco, Cal. 

H. B. WILSON, 

Chief Clerk, Appointment. 

Received Dec. 5th, 1910. 


35 Exhibit “H” 2. 

Navy Department, December 6, 1910. 

Subject 

George L. Foreman makes application for retirement as a Pay¬ 
master’s Clerk under the provisions of the act of May 13, 1908, as 
amended by the act of June 24, 1910. 

Respectfully returned to the Pay Officer in charge, U. S. Navy 
Pay Office, San Francisco, Cal. Mr. Foreman is a civil employe 
and therefore has no status for retirement under the laws governing 
retirement in the Naval Service. 

U. S. Navy Pay Office, San Francisco, Cal. Received 12 Dec. 
1910. 

BEEKMAN WINTHROP 

B. W. 

Assistant Secretary of the Navy. 

3d Endorsement 
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No. 1416-R. 


4th Endorsement 

U. S. Navy Pay Office, 
San Francisco, Cal., December 12, 1910. 


Subject . 

George L. Foreman, Chief Clerk, Navy Pay Office, San Francisco. 
Cal. Application for retirement. 

From: Purchasing Pay Officer. 

To: George L. Foreman. 

1. Contents noted and respectfully returned to George L. Fore¬ 
man. 

Z. W. REYNOLDS, 

Pay Inspector U. S. Navy , Purchasing Pay 

Officer, in Charge of Navy Pay Office . 


Exhibit “I.” 


Bt-Le 
D. S. 


In reply address the Secretary of the Navy, and refer to No. 
11489. 

Navy Department, 
Washington, December 14 th, 1910. 

From: Navy Department. 

To: George L. Foreman, 411 Dinwiddie Street, Portsmouth, Va. 

Subject: Return to duty at Navy Pay Office, San Francisco. 

The Department has to acknowledge the receipt of your telegram* 
of December 13th, stating that you expect to resume duty as chief 
clerk, U. S. Navy Pay Office, San Francisco, California, December 
31st. 

The Department has approved your application for leave without 
pay up to and including December 30th and if you are unable to 
report for duty at the expiration of the same the Department will 
accept your resignation, otherwise you will be discharged. 

BEEKMAN WINTHROP. 

B. W. 

37 Exhibit “J.” 

Portsmouth, Va., January 7,1911. 

Sir : I have the honor to acknowledge receipt of the Department's 
letter No. 69 in reply to my request of December 29th, 1910, for 
further extension of leave without pay. I would greatly deplore 
being discharged after having given my youth, my health, in fact 
my entire life or the best part of it, in almost forty years of continu¬ 
ous service in the U. S. Navy, most of the time as Paymaster's 
Clerk, the last seventeen of which I have been on duty in the Navy 
Pay Office, San Francisco, California, performing the duties of 
Chief Clerk. 
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It is with some little degree of satisfaction to myself that I can 
look back at my long service, my cordial relations with, and the 
confidence placed in me by my superiors with whom I have served, 
without a single act of discredit or one deserving of censure, and 
regret that the time has arrived that I am forced to sever my rela¬ 
tions, especially with the Pay Corps with whom I have been so long 
associated. I respectfully hereby tender my resignation as Pay¬ 
master’s Clerk, U. & Navy, and in doing so do hereby protest against 
the action of the Department in notifying me that unless such resig¬ 
nation is tendered, I will be discharged from the Service, hereby 
reserving all right as a Paymaster’s Clerk in the U. S. Navy under 
the laws of the United States, and the regulations of the Navy, it 
being underetood that this resignation is executed and tendered in 
obedience to what I regard as an order or command of the 

38 Department of the Navy addressed to me, and requiring me to 
file this resignation. I tender the resignation under com¬ 
pulsion, in obedience to a command of a superior officer, and to 
obviate the possibility of an order of discharge from the Service 
being entered. 

I have the honor to be, Sir, 

Very respectfully, 

(Sgd) GEORGE L. FOREMAN. 

Hon. Secretary of the Navy, Navy Department, Washington, 
D. C. 

True copy from the Records of the Navy Department. 

F. S. CURTIS, 

Chief Clerk. 

39 Exhibit “K.” 

N. S. 0. Form 34. 

Navy Department, 
Washington, January 11th, 1911. 

Sib: Your resignation as chief clerk at $2,100 per annum, U. S. 
Navy Pay Office, San Francisco, California, is hereby accepted to take 
effect January 7th, 1911. 

By direction of the Secretary of the Navy: 

Very respectfully, 

(S’gM) F. S. CURTIS, 

Chief Clerk. 

Mr. George L. Foreman, #411 Dinwiddie Street, Portsmouth, Va. 

True copy from the records of the Navy Department. 

F. S. CURTIS, 

Chief Clerk. 
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40 Answer . 

Filed August 7, 1911. 

* * * * * * * 

Beekman Winthrop, Acting Secretary of the Navy, in the absence 
of the defendant, George von L. Meyer, Secretary of the Navy, an¬ 
swering for and on behalf of said defendant, expressly reserving unto 
said defendant all benefit of exceptions to the imperfections, defects 
and uncertainties of the amended petition for writ of mandamus filed 
herein, and to the lack of jurisdiction of this Court appearing on the 
face of said amended petition, either to grant the relief prayed for, or 
to direct him as Secretary of the Navy to perform any act involving 
the exercise of his judgment and discretion in questions within his 
jurisdiction, nevertheless, for answer to said amended petition, or as 
much thereof as is material, and for answer to said rule to show cause, 
answering says: 

L 

He admits that George L. Foreman, petitioner, is a citizen of the 
United States, residing in the State of Virginia, but denies that the 
petitioner is an officer of the Navy of the United States. 

n. 

He admits the allegations of the second paragraph of said amended 
petition. 

m. 

Answering the third paragraph of said amended petition, the de¬ 
fendant denies that the petitioner was appointed paymaster’s 

41 clerk, United States Navy, bv virtue of the letter of appoint¬ 
ment dated Aumist fourteenth, A. D., 1893, a copy of which 

letter is attached to said petition as Exhibit “A”; and the defendant 
further denies, that under and pursuant to said appointment and to 
an acceptance and agreement, a copy of which said acceptance and 
agreement is attached to said petition as Exhibit “B”, and that the 
petitioner did report for and did begin the performance of duty as a 
Paymaster’s clerk, United States Navy, at the United States Navy 
Pav Office, at San Francisco, California. 

The defendant, however, avers the facts to be that the petitioner 
was, at the request of Edward Bellows, pay inspector, U. S. Navy, 
appointed as a civilian paymaster’s clerk, on the fourteenth day of 
September, A. D., 1893, for duty at the Navy Pay Office, San Fran¬ 
cisco, California, and that said petitioner took oath of office at Ports¬ 
mouth, Virginia, on, to wit, the twenty-second day of August, A. D., 
1893, and thereafter proceeded to San Francisco, California, and was 
allowed and paid, on the tenth day of October, A. D. 1893, his actual 
traveling expenses from Portsmouth, Virginia, to San Francisco, Cal¬ 
ifornia. 
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The defendant further avers that the said Navy Pay Office at 
which said petitioner was employed was not and is nol now a sta¬ 
tion at which a naval clerk to a paymaster was or is allowed; and 
further avers that said Navy Pay Office was not and is not a place 
where troops are assembled, nor where military stores, animate or 
inanimate, are kept or distributed, nor where military duty is per¬ 
formed or military protection afforded, nor where something, 

42 in short, more or less closely connected with arms or war is 
kept or is to be done, but that it was and is an office in the 

said city of San Francisco where certain clerical and non-military 
work connected with the business of the navy is performed; and 
the defendant further avers that the said Navy Pay Office is at a 
distance, of, to wit, thirty miles from the nearest United States 
Navy Yard, to wit, the NaVy Yard, Mare Island, California. 

The defendant is advised that the remaining allegations of the 
said paragraph are immaterial, which he is therefore not called 
upon to answer. 

IV. 

Answering the fourth paragraph of said amended petition, the 
defendant has no knowledge of what the petitioner is advised or 
believes, other than the said petition itself; but he denies that the 
said petitioner did become an officer of the Navy of the United 
States, and therefore entitled to the benefits of the laws of the 
United States relating to the retirement of officers of the navy, as 
will hereinafter more specifically appear. 

V. 

Answering the fifth paragraph of the said amended petition, the 
defendant avers that the petitioner has not rendered any service as 
paymaster’s clerk in the United States Navy subsequent to August 
fourteenth, A. D. 1893, and denies that he had rendered any serv¬ 
ice in the navy prior thereto other than the service in the Navy 
admitted to have been rendered by petitioner as hereinafter stated 
in this answer. 

Answering the allegations that the petitioner was em- 

43 ployed in a clerical capacity at the United States Navy Yard 
at Norfolk, Virginia, in the years 1865, 1866, 1867, 1868, 

1869, 1870 and 1872, the said defendant has no personal knowl¬ 
edge of whether the said dates are correct or not, as the records 
of the Navy Department do not show that the said petitioner was 
so employed, for the reason that a person so employed in a clerical 
capacity is not, in any manner, in the navy of the United States, 
and the names of such employes are not kept in the records of the 
Navy Department, and such persons have never been held to be in 
the navy of the United States, or paid as such. 

Said defendant admits that the petitioner served as captain’s 
clerk on board the United States Ship Wyoming, as averred in said 
amended petition, with the exception of the date of the termination 
of such service, which this defendant avers to be incorrect, and 


states the said service terminated on June twenty-first, 1873, and 
not July first, as averred in said petition. 

The defendant admits that the petitioner served as captain’s 
clerk on board the United States Ship Ossipee, as averred in said 
amended petition. 

The defendant admits that the petitioner served as paymaster’s 
clerk on board the United States Ship Ossipee, as averred in said 
amended petition, but denies that the dates as therein set forth are 
correct, and avers the fact to be that the said petitioner served on 
the said Ossipee as a paymaster’s clerk from June first, 1876, until 
July tenth, 1878. 

Said defendant admits that petitioner served as paymaster’s clerk 
on board the United States Ship Wabash, but avers that the 

44 said service began on September twenty-ninth, 1879, and 
not on September twentieth, 1879, as averred in said amend¬ 
ed petition. 

Said defendant admits that petitioner served as a paymaster’s 
clerk on board the United States Ship Swatara, between the dates 
alleged in the said amended petition, and avers that the said peti¬ 
tioner resigned from such position on the eighth day of February, 

1883. 

The said defendant avers that the service of the petitioner as pay¬ 
master’s clerk on board the United States Ship Quinnebaug was 
begun on June twenty-second, 1884, and not on June twentieth, 

1884, as averred in said amended petition. 

The said defendant further avers that the service of the said 
petitioner as paymaster’s clerk on board the United States Ship 
Tennessee began on the thirteenth day of March, 1888, and termi¬ 
nated on the fifth day of September, 1886, and not as averred in 
said amended petition. 

The said defendant admits the service of the petitioner as pay¬ 
master’s clerk on board the United States Ship Ossipee, and admits 
that said petitioner resigned from said position. 

The said defendant avers that the facts relating to petitioner’s 
service on board the United States Ship Minnesota are as follows: 
That the said petitioner became paymaster’s clerk on the thirtieth 
day of April, 1888, and served in such capacity until the third day 
of July, 1888, when he resigned from said position, and therefore 
this defendant denies the allegations in regard to petitioner’s service 
on the said Minnesota as averred in said amended petition. 

45 The defendant is informed that the allegations as to the 
petitioner’s serving as a writer at the Navy Pay Office at 

Norfolk, Virginia, is true, but denies the correctness of the date of 
the termination of such service, as averred in said amended petition, 
and avers that the said service terminated on the thirtieth day of 
June, 1889, and not on the thirtieth day of July, 1889, as averred 
in said petition; and he denies that said petitioner was at any time 
between such dates in the navy of the United States and avers the 
fact to be that such writer was not and is not a position in the navy, 
but was a civilian position not entitling the holder thereof to any 
rights or privileges in the navy of the United States; wherefore, this 
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defendant says that the service of said petitioner as writer is imma¬ 
terial and irrelevant. 

The defendant admits that the petitioner served on board the 
United States Ship Pensacola as a paymaster’s clerk, and avers 
that said service began on the tenth day of August, 1889, and termi¬ 
nated on the twelfth day of November, 1889, and not as in said 
amended petition alleged. 

The defendant has no knowledge of the alleged service of peti¬ 
tioner as special laborer performing clerical work in the office of the 
General Storekeeper, United States Navy Yard, at Norfolk, Vir¬ 
ginia, as the records of the Navy Department fail to show any such 
service, and this defendant denies that the petitioner was appointed 
to said office. The defendant further says that the position of 
special laborer, as described in said paragraph, is that of a civilian 
employe and that the holder of such position is not subject 
46 to the rules and regulations of the Navy, nor considered to 
be in the Navy of the United States, nor entitled to any of 
the rights or privileges of a person in said Navy. Wherefore, this 
defendant says that the service of said petitioner as special laborer 
is immaterial and irrelevant. 


VL 

He admits the allegations of the sixth paragraph of said amended 
petition, with the modification that this defendant avers the peti¬ 
tioner was, during all of the said period referred to in said para¬ 
graph, a civilian paymaster’s clerk, and not an officer in the Navy. 

VIL 

Answering the seventh paragraph of said amended petition, the 
defendant admits that the Acting Secretary of the Navy did send 
a letter dated November twentieth, A. D. 1908, to said petitioner, a 
copy of which letter is appended to the petition, and marked Ex¬ 
hibit “D,” and this defendant avers that the said letter, and the 
order contained therein, were issued by virtue of the authority of 
the said Acting Secretary of the Navy in a matter subject to his 
jurisdiction and control, and within his powers and duties as such 
officer, under the laws and regulations of the Navy then in force; 
and this defendant denies that the Acting Secretary of the Navy 
did wrongfully and without warrant of law seek and attempt to 
deprive the petitioner herein as an officer of the Navy under an 
appointment as paymaster’s clerk, and this defendant denies that 
the petitioner has any right to retirement as an officer of the Navy 
which had accrued and vested at such time, or has at any time had 
such right. 

47 Further answering, the defendant denies that the peti¬ 

tioner was continually from September eleventh, A. D. 1893, 
to November twentieth, A. D. 1908, carried on the rolls or records 
of the Navy Department as a paymaster’s clerk, United States Navy, 
as will appear from the annexed copy of a letter from the Secretary 
of the Navy to the U. S. Civil Service Commission, dated February 
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nineteenth, A. D. 1897, hereto appended, marked Exhibit “A,” 
and prayed to be read as a part hereof. 

Further answering, the defendant says that upon acceptance of 
his appointment as civilian paymaster’s clerk, under date of Aug¬ 
ust fourteenth, A. D. 1893, the petitioner herein subjected himself 
during his service to comply with and be obedient to such laws, 
regulations, and discipline of the Navy as were then in force or that 
may be enacted by Congress or established by other competent au¬ 
thority. He, therefore, avers that the said order of November 
twentieth, A. D. 1908, was issued in pursuance of such authority 
by the superior officer of said petitioner. 

The defendant denies that the appointment of August fourteenth, 
A. D. 1893, has never been revoked, recalled, modified, or amended, 
and avers the facts to be as follows: That in pursuance of lawful 
authority, the petitioner was on the twentieth day of November, 
A. D. 1908, appointed to the office of chief clerk, Navy Pay Office, 
San Francisco, California, as will appear from a copy of said ap¬ 
pointment hereto appended, marked Exhibit “B,” and prayed to be 
read as a part hereof; that thereafter, on, to wit, the first day of De¬ 
cember, A. D. 1908, the said petitioner accepted said appointment 
and took oath of office faithfully to discharge the duties of said 

48 office under said new appointment, as will appear by copy 
of said acceptance, and oath hereto appended, marked Ex¬ 
hibit “C,” and prayed to be read as a part hereof; that from the 
date of said acceptance of his appointment as chief clerk, Navy 
Pay Office, San Francisco, California, until June twenty-seventh, 
A. D. 1910, the petitioner received the emoluments of said office 
as chief clerk as aforesaid, at the rate of $2,100 per annum, and 
this defendant avers that by the acceptance of the said office and the 
emoluments incident thereto, the petitioner, ipso facto ceased to 
retain his former position as civilian paymaster’s clerk at said Navy 
Pay Office, or as paymaster’s clerk, as is averred in said petition. 

The defendant is further advised and believes, and therefore 
avers, that the petitioner, from time to time, and at various times 
subsequent to the twentieth day of November, A. D. 1908, made 
applications to the Secretary of the Navy for leave without pay, 
which leave without pay might be granted to a civilian appointee 
at a navy pay office, and that a copy of petitioner’s application for 
said leave without pay, dated October twenty-ninth. A. D. 1910, is 
hereto appended, marked Exhibit “D,” and prayed to be read as a 
part hereof; and that in compliance with such applications of said 
petitioner, leave without pay was granted to him for various periods 
of time since the twentieth day of November, A. D. 1908; and the 
defendant is informed, believes, snd therefore avers, that each and 
all of said applications were signed by the said petitioner as chief 
clerk, Navy Pay Office, San Francisco, California. 

The defendant is advised that the remaining allegations 

49 of the said paragraph are immaterial, which he is therefore 
not called upon to answer. 
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vm. 

Answering the eighth paragraph of said amended petition, the 
defendant denies that the petitioner was in active service of the 
Navy, at any time since the eleventh day of September A. D. 1893, 
other than as a civil employee, and the defendant has not knowledge 
of what the petitioner feared, and avers the same to be immaterial. 

He admits that the petitioner made application for retirement as 
an officer of the Navy under Section 1444 of the Revised Statutes, 
which application was denied by the letter of the Acting Secretary 
of the Navy, dated May twenty-fifth, A. D. 1909, a copy of which 
letter is attached to said petition as Exhibit “F.” 

The defendant further says that the allegation as to the letters 
of the Acting Secretary of the Navy being the first notice the peti¬ 
tioner had that his appointment had been cancelled and recalled, 
and also that he had never been advised that his promotion of No¬ 
vember twentieth, A. D. 1908, indicated a change in the official 
designation of his office is immaterial, which the defendant submits 
he is not called upon to answer. 

The defendant denies that the said Foreman is or ever was an 
officer of the Navy since August twenty-second, A. D. 1893, and 
denies that his status under his appointment as paymaster’s clerk, 
and under his acceptance of the same, could not lawfully have been 
affected or changed except by resignation or discharge after court- 
martial or after examination by a board of medical survey. 
50 The defendant avers that the appointment of said petitioner 
as paymaster’s clerk by law, and by the rules and regulations 
and customs of the Navy Department, extending through many 
years, entitled the said Foreman to serve until regularly discharged 
by the Navy Department, which may be at any time for cause; 
that in the case of the said Foreman, his detail as paymaster’s clerk 
at the Navy Pay Office, San Francisco, California, to which office 
he was appointed on the nomination of Pay Inspector Bellows, con¬ 
tinued so long as he performed his duties satisfactorily to the pay 
officer in charge of said pay office, and to the Navy Department, and 
that the said Foreman held his position in said pay office subject 
to such laws and regulations as may be enacted by Congress or 
established by competent authority; that said petitioner has no 
vested right in the said office to which he had been appointed, or 
in the continuance thereof, or in the classification of said office; 
that during his incumbency of said office, by virtue of an Executive 
Order of the sixth day of May, A. D. 1896, the said petitioner, with 
all other employes of the Navy Department serving in a clerical 
capacity outside of the District of Columbia, was placed in the 
classified civil service of the United States and became subject to the 
rules and regulations applicable to civil service employees of the 
Government; that from the eleventh day of September, A. D. 1893, 
the date of petitioner’s entry upon his employment at said navy 
pay office, until June twenty-seventh, A. D. 1910, when he went on 
leave without pay, the said petitioner was paid as a civilian clerk 
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and not as an officer of the Navy as alleged in said petition. 

51 The defendant avers that from the eleventh day of Septem¬ 
ber, A. D. 1893, to the twenty-seventh day of June, A. D. 

1910, the petitioner received as civilian paymaster’s clerk and chief 
clerk the various rates of pay per annum during the periods stated 
in the appended copy of a letter from the Auditor for the Navy 
Department, Treasury Department, marked Exhibit “E” and prayed 
to be read as a part hereof. The defendant further avers that pay¬ 
master’s clerks who are in the Navy have been entitled to allowance 
as commutation of quarters since May thirteenth, A. D. 1908, the 
date of approval of the “Naval Appropriation Act” of that date, but 
that it appears from the aforesaid letter from the Auditor of the 
Navy Department that the records do not show that said Foreman 
received any allowance as commutation of quarters from May thir¬ 
teenth, A. D. 1908, to January seventh, A. D. 1911, from which 
latter date the said Foreman’s resignation was accepted. 

Further answering, the defendant avers that the designation and 
appointment of said Foreman of August fourteenth, A. D. 1893, 
and his acceptance of August twenty-second A. D. 1893, as pay¬ 
master’s clerk, by that name and title, was and is immaterial, and 
that such designation, appointment, and acceptance did not operate 
to make said Foreman a clerk to a paymaster in the United States 
Navy within the meaning and intent of Sections 1386 and 1557 
of the Revised Statutes of the United States. 

The defendant is advised that remaining allegations of the said 
paragraph are immaterial, which he is, therefore, not called upon to 
answer. 

IX. 

Answering the ninth paragraph of said amended peti- 

52 tion, the defendant says that it is true that the petitioner 
requested reconsideration of the action taken by the Navy 

Department on May twenty-fifth, • A. D. 1909, and that on March 
ninth, A. D. 1910, the Navy Department adhered to its former ac¬ 
tion, as set out in a letter of said date, copy whereof is appended 
to said petition, marked Exhibit “G”. 


X. 

Answering the tenth paragraph of said amended petition, the 
defendant admits the copy of the application for retirement made by 
the petitioner of date November fourteenth A. D. 1910, and the 
endorsements thereon, as appears from copy thereof appended to said 
petition, marked Exhibit “H” but denies that said petitioner was 
then in the active service of the navy, and further denies that the 
petitioner had then rendered service as a paymaster’s clerk in thd 
navy for a period of twenty-six years three months and twenty-three 
days, but avers the facts to be that the petitioner had not been a pay¬ 
master’s clerk in the navy subsequent to the termination of his 
service as such on board tne United States Ship Pensacola on the 
twelfth day of November, A. D. 1889, and that the summation of 
all his service as a paymaster’s clerk in the navy amounts to, to 
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wit, about eight years, but avers the same to be irrelevant and im¬ 
material, as the petitioner is not now in the navy of the United 
States. 

The defendant admits that the petitioner rendered service in the 
navy as a captain's clerk for three years and three days, but avers 
the same to be irrelevant and immaterial, as tne petitioner 

53 is not now in the navy of the United States. 

The defendant denies that the petitioner was employed as 
a civilian writer for three months and twenty days, but avers 
the fact to be that he was so employed for two months and twenty 
days; the defendant admits that the petitioner was employed as tf 
civilian special laborer for three years one month and twenty-five 
days, but avers that the said allegations are irrelevant and imma¬ 
terial, in that the said positions were at no time, and are not now, 
positions in the Navy of the United States, and have never been 
so construed, and the holder thereof is not entitled to retirement, nor 
can one becoming a commissioned or warrant officer, or an enlisted 
man in the navy, in order to entitle him to retirement on account of 
length of service, add to his length of service, his prior service as 
such writer or special laborer, nor, in fact, the service in any other 
position which the petitioner has at any time held subsequent to 
the termination of his service as a paymaster's clerk in the navy 
on board the United States Ship Penascola, nor any other service 
such as the petitioner avers that he has rendered, except'as a pay¬ 
master's clerk or as captain's clerk in the navy. 

The defendant further avers that said petitioner was on the date 
of his application for retirement, to wit, the fourteenth day of No¬ 
vember, A. D. 1910, then a chief clerk and civilian employee in 
the United States Navy Pay Office at San Francisco, California, 
and that he had been placed in the classified civil service and had 
received the pay and emoluments of said clerkship with full knowl¬ 
edge of such classification for a long period of time. 

54 XI. 

The defendant admits the allegations contained in the eleventh 
paragraph of said amended petition. 

xn. 

Answering the twelfth paragraph of said amended petition, the 
defendant denies that the refusal of the Secretary of the Navy to 
place the plaintiff's name upon the register of retired officers of the 
Navy is arbitrary and contrary to law, Defendant further denies 
that said petitioner's right to retirement is established by his appoint¬ 
ment and acceptance and agreement and service aforesaid, under 
and by virtue of the provisions of Section 1444 of the Revised 
Statutes of the United States, and of the Act of Congress of June 
twenty-fourth, A. D. 1910 (36 Stat. 606). 

The defendant further says that by virtue of the Executive Order 
of May sixth, A. D. 1896, the said petitioner was classified as a civil 
service employee, and has not, since said date, or at any other time 
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since his appointment and acceptance of employment in the Navy 
Pay Office, San Francisco, aforesaid, been an officer of the United 
States Navy entitled to retirement by virtue of the provisions of 
Section 1444, Revised Statutes, or of the provisions of the Act of 
Congress of June twenty-fourth, A. D. 1910, or any other laws of 
the United States. And the defendant further says that the Navy 
Department has, by repeated rulings, decided that the said plaintiff 
and other persons similarly situated are not entitled to be retired 
or placed upon the retired list of the Navy. 

Further answering said amended petition, the defendant 

55 avers that the said petitioner is not at the present time in 
any way connected with the Navy of the United States as 

an officer or employee, in that the petitioner did, on, to wit the 
seventh day of January, A. D. 1911, tender his resignation, wkich, 
on the eleventh day of January, A. D. 1911, was accepted by the 
Navy Department to be effective on and after January seventh, A. D. 
1911, and that the said petitioner is not within the meaning of the 
laws applicable to the retirement of officers of the United States Navy. 

Further answering the said amended petition, the defendant avers 
that for years past the officials of the Navy Department and the 
officials of the Treasury Department who have charge of the pay 
of persons appointed to hold similar positions to those held by the 
petitioner, have construed the appointment and position of such 
persons to be that of a civil employee, and not as an officer of the 
Navy. The defendant is informed and believes, and therefore avers, 
that at no time since the fourteenth day of August, A. D. 1893, 
has the petitioner been paid as an officer of the Navy, nor has 
the pay received by him come out of the appropriations made by 
Congress from which officers of the Navy are paid, but that the said 
George L. Foreman has at all times since September eleventh, A. D. 
1893, been paid out of the appropriation known as “Pay Miscel¬ 
laneous”, from which civilian employees in navy pay offices, as 
that at San Francisco, California, only are paid. 

The defendant further avers that he is without authority or war¬ 
rant of law to place the name of the petitioner upon the register of 
retired officers of the Navy as paymaster’s clerk from the 

56 twenty-seventh day of June, A. D. 1910, as the petitioner 
is not entitled to such retirement, and was not upon such 

date, nor during the time referred to in the petition in this cause 
a paymaster’s clerk, United States Navy, nor did said petitioner 
during such times hold any office which entitled him to retirement 
as prayed. 

The defendant further avers that the determination of the question 
whether the petitioner is entitled to be retired as paymaster’s clerk, 
United States Navy, is a matter that rests within the judment and 
discretion of the President of the United States of America, under 
the provisions of Section 1444 of the Revised Statutes of the United 
States. 

Further answering the said amended petition, the defendant 
avers that the placing of the name of the petitioner upon the register 
of retired officers of the Navy as paymaster’s clerk from the twenty- 
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seventh day of June, A. D. 1910, would be unavailing and would not 
thereby entitle the said petitioner to the pay of paymaster’s clerk 
retired, and the granting of the writ as prayed for in this cause 
would in fact have no force and effect upon the rank, status, grade, 
or rights of the said petitioner, and would in fact be nugatory. 
And the defendant says that there is in fact no register kept in the 
Navy Department of retired paymaster’s clerks; nor is there anv 
statute requiring the Secretary of the Navy so to do; but that for 
the convenience of the Navy Department, a list of the various officers 
is kept in a card index system; upon each respective card appears 
the name of an officer, and when such officer is promoted or 
57 retired a notation is made upon such card of the fact, but 
that such notation does not entitle such officer to rank, 
grade or pay, hut such register is merely kept for the convenience 
of the Navy Department, and the manner of keeping the same is 
and at all times has been subject to the jurisdiction and control 
of the Secretary of the Navy, and subject to whatever alterations 
and changes the said Secretary of the Navy might deem proper and 
expedient. 

Wherefore, the defendant says that the relief sought by the peti¬ 
tioner against him involves the exercise of judgment and discretion 
by him, as Secretarv of the Navv, in his official duties, and the 
exercise of which this Honorable Court has no jurisdiction to review 
or control. 

And having fully answered said amended petition and said rule 
to show cause issued herein, the defendant prays that the said 
amended petition be dismissed and the said rule discharged, with 
costs 

BEEKMAN WHNTHROP, 

Acting Secretary of the Navy. 

CLARENCE R. WILSON, 

Attorney of the United States in and 

for the District of Columbia. 

REGINALD S. HUTDEKOPER, 

Assistant Attorney of the United States in 

and for the District of Columbia. 


District of Columbia, ss: 

I, Beekman Winthrop, being first duly sworn, upon oath depose 
and say that I am Acting Secretary of the Navy of the United States 
of America; that I have read the foregoing answer by me subscribed, 
and know the contents thereof; that the matters and facts 
58 therein stated of my own knowledge are true, and those 
stated upon information and belief I believe to be true. 

BEEKMAN WINTHROP. 

Subscribed and sworn to before me this fourth day of August, 
A. D. 1911. 

[seal.] W. D. JOHNSTON, 

Notary Public. 
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“A” 458-P/C 

February 19,1897. 

Gentlemen : In compliance with the verbal request of your Com¬ 
mission, I forward herewith, on the cards furnished by your Com¬ 
mission, the record of all persons serving under the Navy Depart¬ 
ment on June 10, 1896, who were transferred to the classified serv¬ 
ice on that date in pursuance of the President’s order of May 6, 
1896, employes at Branch Hydrographic Offices, at the Naval Prov¬ 
ing Ground, Indian Head, Md., and the civil force under the Marine 
Corps excepted—the Department not having the data at hand to 
fill out the cards in the cases of these employes. However, they will 
be sent to the Commission at the earliest practicable date. The data 
concerning the force classified prior to June 10, 1896, have hereto¬ 
fore been furnished the Commission. The data concerning all 
appointees to positions in the classified service under the Navy De¬ 
partment since June 10, 1896, have been furnished the Commission 
in the monthly reports of appointments, promotions, etc., in the 
Navy Department. 

Very respectfully, 

H. A. HERBERT, 

Secretary. 

U. S. Civil Service Commission, Washington, D. C. 

60 Navy Department, February 19, 1897. 

Legal Residence, Position, Salary, Department, Office, Classified, 
Date of Original Appointment, and Changes in Status and Grade, 
of the Following named employes of the Navy Department sent to 
the Commission February 19, 1897. 

♦ * * * * * * 

San Francisco Navy Pay Office. 

* * * * * * * 

Foreman, G. L. 

****** * 



Navy Department, 
Washington, Nov. 20, 1908. 

Sir: You are hereby promoted from chief clerk at $2000 per 
annum, U. S. Navy Pay Office, San Francisco, Cal., and appointed 
chief clerk at the same office with pay at the rate of $2,100 per 
annum. “Pay Miscellaneous” to take effect when you have executed 
the required oath. 

The enclosed blank form of acceptance and oath, when filled out 
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and executed, will be forwarded to the Department through the 
Pay Officer in charge. 

Very respectfully, 

TRUMAN H. NEWBERRY, 

Acting Secretary. 


Mr. George L. Foreman, U. S. Navy Pay Office, San Francisco, 
Cal. 


Date of oath: — 190-. 
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“C.” 


Acceptance. 

San Francisco, Cal., December 1, 1908. 

Sir: I hereby accept the appointment tendered me by you, of 
Chief Clerk, U. S. Navy Pay Office, San Francisco, Cal., with pay 
at the rate of $2100 per annum, dated November 20, 1908. 

Very respectfully, 

GEORGE L. FOREMAN. 

To the Secretary of the Navy. 

Oath of Office. 

Having been appointed Chief Clerk, Navy Pay Office, San Fran¬ 
cisco, Cal., I, George L. Foreman, do solemnly swear (or affirm) that 
I will support and defend the Constitution of the United States 
against all enemies, foreign and domestic; that I will bear true faith 
and allegiance to the same; that I take this obligation freely, without 
any mental reservation or purpose of evasion; and that I will well 
and faithfully discharge the duties of the office on which I am about 
to enter: So help me God. 

GEORGE L. FOREMAN. 


Sworn to and subscribed before me this First day of December, 
1908. 


F. C. FORD, 

Notary Public in and for the City and County 

of San Francisco, State of California. 


The annexed blanks are to be filled by all officers subscribers to the 
above oath. 

State or Territory State or Territory State or Territory Date of 

in which born. from which appointed. in which a citizen. birth. 

Virginia. California. Cal. Jul-1,1844. 
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33 “D.” 

Chief Clerk-Appointment 
Received 
Nov. 1-1910 
Navy Department 

Northfield, Mass., Oct 29 th , 1910. 

Sir: Owing to a set back caused from a heavy cold, I am foroed 
to ask for another extension of Thirty days* leave without pay from 
November 1st to November thirty. 

I did not expect to ask for more leave but circumstances has com¬ 
pelled me to ask the indulgence of the Department for another 
30 days. 

Trusting my application will be granted, 

I am, very respectfully, GEO. L. FOREMAN, 

Chf. Clerk Navy Pay Office, San Francisco, Cal. 

Hon. Secretary of the Navy, Navy Department, Washington, D. C. 
64 2d Endorsement. 

No. 10318 Bt-Le. 


Navy Department, 

i\ovember z, 1910. 

Subject: 


U. S. Navy Pay Office, 

San maa ciscu. Cal. 

No. 780-R. 


November 8, 1910. 

George L. Foreman, Chief 
Clerk, U. S. Navy Pay Office, Subject: 

San Francisco, Cal., requests a 

further extension of 30 (lays' George L. Foreman, Chief 
leave without pay, from Novein- Clerk, C. S. Navy Pay Otlice, 
ber 1 to 30, 1910. San Francisco, Cal., requests a 

further extension of 30 days' 
Respectfully referred to the leave without day, from Novern- 
Pay Officer in Charge, U. S. ber 1 to 30, 1910. 

Navy Pay Office, San Francisco, 

Cal., for recommendation and 


return. 

1. Contents noted and respect¬ 
fully returned to the Secretary 
of the Navy, Navy Department, 
Washington, D. C. 

2. On account of the long 
service of Mr. Foreman, recom¬ 
mendation is made for approval. 

Bv direction of the Secretary 

of the Navy. „ w __ 

F. S. CURTTS, Z. W. REYNOLDS, 

Chief Clerk. Pay Inspector, U. S. Navy, 

Purchasing Pay Officer 
in Charge of Navy Pay Office. 


1st Endorsement. 


Chief Cle^k-Appointment 
Received 
Nov. 14. 1910. 

Navy Department 


1 


j 
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65 Received Navy Department Chief Clerk-Correspondence 

Apr. 6,1911. 

“E.” 


Office of Auditor for Navy Department 
In replying quote number and initials 97032-RSJ. 


Treasury Department, 
Washington, April 5, 1911. 

The Honorable Secretary of the Navy, Navy Department. Wash¬ 
ington, D. C. 


Sir: In reply to your letter of the 1st instant, received in this office 
on the 3rd instant, relative to the service pay and allowances of 
George L. Foreman, Clerk, at the Navy Pay Office, San Francisco, 
Cal., you are advised that it appears from the records of this office 
that Mr. Foreman, was paid at the rate of $2,000 per annum from 
September 11, 1893, to .November 30, 1908; at the rate of $2,100 
from December 1, 1908, to June 27, 1910. 

No records of any payments from the last mentioned date to Jan¬ 
uary 7,1911, the date given as the termination of his service, appears 
in the records of this office. 


He was paid during the whole period of service from appropriation, 
“Pay, Miscellaneous. 

The records do not show that he received any allowance as com¬ 
mutation of quarters from May 13, 1908 to January 7, 1911. 

There is nothing in the available files which would show 
66 his rank during his period of service. 

The files which probably contain copies of his appoint¬ 
ment are in storage, and not easily accessible. 

Respectfully, 

B. J. PRICE, 

Acting Auditor. 
H. P. R. H. 


E. A. R. 


67 Opinion of Court. 

Filed November 3, 1911. 

******* 

In this case the respondent filed an answer to the original peti¬ 
tion for mandamus, and the petitioner thereupon demurred to the 
same; and after argument, the court overruled the demurrer to the 
answer, with leave, however, for the petitioner to file an amended 
petition. 

Such amended petition was filed on July 7, 1911, and on August 
7, 1911, the respondent filed an answer thereto,, and the petitioner 
demurred to the same; and the case has been reargued at considerable 
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length, and an exhaustive brief presented by counsel for the peti¬ 
tioner. 

Counsel contends that the relator is entitled to retirement as an 
officer of the Navy, under Section 1444 of the Revised Statutes, 
which section is as follows: 

“When any officer below the rank of vice-admiral is sixty-two 
years old, he shall, except in the case provided in the next section, 
be retired by the President from active service.” 

The preceding section provides that any officer of the Navy who 
has been forty years in the service may be retired by the President, 
upon his own application. The marginal note in the Revised Stat¬ 
utes opposite Section 1444 is as follows:—“After sixty-two years of 
age, or forty-five years service.” 

The original act passed December 21, 1861, (12 Stat., 329), con¬ 
tained that provision, namely, that whenever the name of 

68 any naval officer shall have been borne on the naval register 
forty-five years, or he shall be of the age of sixty-two years, 

he shall be retired from active service, and his name entered on 
the retired list of officers of the grade to which he belonged at the 
time of such retirement. 

By Section 8 of the act approved July 16, 1862, (12 Stat. ? 684,) 
certain officers were not to be retired, except for cause, until they 
had been fifty-five years in the service. 

By the act approved June 25, 1864, (13 Stat., 183), it was pro¬ 
vided that the former act should not be so construed as to retire any 
officer under the age of sixty-two, and whose name had not been 
borne upon the naval register for a period of forty-five years after 
he had arrived at the age of sixteen years. 

By the act of March 3,1873, (17 Stat., 566,) it was provided that 
the former act should not be construed to retire any officer before 
he was sixty-two years of age. 

This legislation, antedating the enactment of said Section 1444 
in Revised Statutes of 1878, indicates that it was not contemplated 
by Congress that officers were to be retired on reaching the age of 
sixty-two years, unless they had been continuously in the semce 
for forty-five years; and for that reason, the relator, even if he is an 
officer within the meaning of that section, which is questionable, fails 
to show a clear case entitling him to the right of retirement, or a 
plain administrative duty on the part of the Secretary of the Navy 
to place his name on the list of retired officers. 

His amended petition shows that he was employed in vari- 

69 ous capacities, as writer, clerk, special laborer, paymaster's 
clerk, etc., for various short periods before his final appoint¬ 
ment, but these various periods were terminated on three occasions, 
by his voluntary resignation, as shown by the respondent's answer. 
Taken all together, they do not seem sufficient to warrant the court 
in holding that he has been for forty-five years in the service of the 
United States as a naval officer, and it is not certain, but that a 
proper construction of the law requires such service to be shown be¬ 
fore the President is in duty bound to act in the premises. 

, I do not find that the amended petition adds any facts to the 
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original petition which should induce the court to change its former 
ruling, and I shall therefore overrule the demurrer to the answer 
to the amended petition. 

JOB BARNARD, Justice. 

Supreme Court of the District of Columbia. 

Friday, November 3rd, 1911. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice, presiding. 

******* 

Upon consideration of the demurrer filed herein to the answer 
to the amended petition, it is ordered that said demurrer be and 
the same is hereby overruled. 

70 Monday, November 6 th , 1911. - 

Session resumed pursuant to adjournment, Hon. Ashley M Gould, 
Justice, pressing. 

******* 

Comes now the petitioner by his attorney of record and elects to 
stand upon his demurrer to the answer of respondent to the amended 
petition, and it appearing that said demurrer was overruled on the 
3d instant, it i« ordered that the Rule to Show Cause be. and the 
same is hereby discharged, and the Petition dismissed, Wherefore 
it is considered that the petitioner take nothing by this action, that 
the respondent go hence without day, be for nothing held and re¬ 
cover of petitioner his costs of defense to be taxed by the clerk, and 
have execution thereof. 

From the foregoing the petitioner by his attorney in open Court 
notes an appeal to the Court of Appeals, whereupon the penalty of 
a bond for costs is hereby fixed in the sum of One Hundred Dollars. 

Memorandum. 

November 18, 1911. —Appeal bond approved & filed. 


71 Specifications of Error . 

Filed November 14,1911. 

******* 

1st It is respectfully submitted that the Court erred in ruling 
that an officer of the Navy may not be retired under section 1444 
of the Revised Statutes unless it be shown that he had been con¬ 
tinuously in the Navy for forty-five years when he attained the 
age of sixty-two years. 

2nd. It is respectfully submitted that the Court erred in declining 
to determine, either negatively or affirmatively, the question raised 
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under the petitioner’s demurrer, namely, whether by reason of his 
appointment as Paymaster’s Clerk, his acceptance thereof and his 
service thereunder, he became an officer of the Navy of the United 
States. 

3rd. It is respectfully submitted that the Court erred in declining 
to determine, either negatively or affirmatively, the other question 
raised under the petitioner’s demurrer, namely, whether on July 1, 
1906, when petitioner attained the age of sixty-two years, he was 
in the service of the Navy as an officer, under a duly made and 
accepted appointment as Paymaster’s Clerk. 

4tn. It is respectfully submitted that the Court erred in declining 
to determine, either negatively or affirmatively, the other question 
raised under the petitioner’s demurrer, namely whether the alleged 
“promotion” of November 20th, 1908, to chief clerk, which defend¬ 
ant in his answer to the amended petition (see end of page 7 and 
beginning on page 8 of answer) describes as an order from a 
72 superior to an inferior officer to be acquiesced in by the lat¬ 
ter, unquestioningly, under penalty of possible court martial 
for disobedience, had the legal effect of estopping petitioner from 
claiming any benefit under the act of June 54th, 1910 (30 Stat. 
606). 

5th. It is respectfully submitted that the Court erred in holding 
that the petitioner was not entitled to retirement under either sec¬ 
tion 1444 of the Revised Statutes or the Act of June 24, 1910 (3& 
Stat. 308). 

PATRICK H. LOUGHRAN, 
Attorney for Oeorge L. Foreman, Petitioner . 

Directions to Clerk for Preparation of Transcript of Record. 

Filed November 14, 1911. 

* * * * * * * 

The Clerk of the Supreme Court of the District of Columbia will 
please include the following papers in the transcript of record for 
the Court of Appeals. 

1. Stipulation as to record. 

2. Opinion overruling demurrer to first answer. 

3. Order overruling demurrer to first answer and granting leave to 
amend. 

4. Relator’s amended petition and all exhibits. 

5. Defendant’s answer to the amended petition and all exhibits. 

6. Opinion overruling demurrer to second answer. 

7. Order overruling demurrer to second answer. 

8. Petitioner elects to stand on demurrer; order dismissing peti¬ 
tion ; appeal noted in open court. 

9. Appeal bond approved and filed. 

10. Assignment of errors. 

11. This designation. 

PATRICK H. LOUGHRAN, 

Attorney for Oeorge L. Foreman, Relator and Appellant. 
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73 Receipt of copy of designation acknowledged this 14th 
day of November 1911. 

REGINALD S. HUIDEKOPER, 

Astft United States Attorney, D. of C. 


74 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia ? hereby certify the foregoing pages numbered from 1 to 
73, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 53396 at Law, wherein 
The United States of America, on the relation of George L. Fore¬ 
man is Petitioner and George Von L. Meyer is Respondent, as the 
same remains upon the files and of record m said Court 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
2nd day of January, 1912. 

[seal.] JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2380. The United States of America on the relation of George L. 
Foreman, appellant, vs. George Von L. Meyer, Secretary of the 
Navy. Court of Appeals District of Columbia. Filed Jan. 2, 1912. 
Henry W. Hodges, Clerk. 
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Statement 

This is an appeal by the relator from an order of the 
Supreme Court of the District of Columbia overruling the 
appellant’s (relator’s) demurrer to the appellee’s (respond- 
lo 
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ent’s) return, or answer, to an amended petition for a writ 
of mandamus. The appellant seeks a writ of mandamus to 
compel the Secretary of the Navy to record relator’s name 
upon the register of retired officers of the Navy as a Pay¬ 
master’s Clerk, United States Navy, retired. 

The facts of the case are as follows: 

On August 14, 1893, the relator was appointed, by the 
Secretary of the Navy, a Paymaster’s Clerk, United States 
Navy (Record, page 7). 

In pursuance of the terms of that appointment the relator 
executed an agreement and acceptance and an oath of office, 
and on September 11, 1893, entered upon duty as Paymas¬ 
ter’s Clerk, United States Navy, at the United States Navy 
Pay Office, San Francisco, California (Record, pages 7 
and 8). 

Previous to the appointment of August 14, 1893, the peti¬ 
tioner had served as Paymaster’s Clerk in the Navy and in 
various capacities under the Navy Department (Record, 
pages 8 and 9). 

The relator was continually on duty under the said ap¬ 
pointment of August 14, 1893, at San Francisco, California, 
until and after July 1,1906, on which latter date he attained 
the age of sixty-two (62) years (Record, page 9). 

Section 1444 of the Revised Statutes reads as follows: 

“When any officer below the rank of Vice-Admiral 
is sixty-two years old, he shall, except in the case pro¬ 
vided in the next section, be retired by the President 
from active service.” 

On November 20, 1908, while relator was on duty under 
his appointment as aforesaid and after he had attained the 
age of sixty-two (62) years, the Secretary of the Navy 
ordered relator promoted from Chief Clerk at $2,000 per 
annum, United States Navy Pay Office, San Francisco, Cali¬ 
fornia, and to be appointed Chief Clerk in the same office 
with pay at the rate of $2,100 per annum (Record, pages 9 
and 10). 



From September 11, 1893, to November 30, 1908, relator 
was carried upon the rolls or records of the Navy Department 
as a Paymaster's Clerk, United States Navy (Record, page 
10 ). 

On April 17, 1909, the relator made application to the 
Secretary of the Navy for retirement under section 1444, 
Revised Statutes, and thereafter, to wit, on May 25, 1909, 
the Acting Secretary of the Navy denied such application 
upon the stated ground that relator had been employed as a 
civilian in the classified civil service since May 6, 1896 
(Record, pages 10 and 11). 

That thereafter counsel for the relator moved for recon¬ 
sideration of the Navy Department's action, citing an opin¬ 
ion of the Attorney General under date of January 22,1909, 
declaring that “Paymasters' clerks are now officers of thq 
Navy in the constitutional sense as well as in the general 
and more popular sense attributed to the word ‘officers' in 
the Hendee case." The Secretary of the Navy denied the 
motion for reconsideration and also declined to act upon the 
suggestion that the matter be referred to the Attorney Gen¬ 
eral of the United States for opinion (Record, page 11). 

On November 14, 1910, the relator made application to 
the Secretary of the Navy for retirement under the act of 
June 24, 1910 (36 Stat., 606), which application was also 
denied by the Secretary of the Navy (Record, page 12). 

That part of the said act of June 24, 1910, material in 
this case reads as follows: 

“The provision of the act approved May thirteenth, 
nineteen hundred and eight, entitled ‘An act making 
appropriations for the naval service for the fiscal year 
ending June thirtieth, nineteen hundred and nine,' 
relating to the pay of paymasters’ clerks, is hereby 
amended so as to read as follows: 

“ ‘All paymasters' clerks shall, while holding ap¬ 
pointment m accordance with law, receive the same 
pay and allowances and have the same rights of re¬ 
tirement as warrant officers of like length of service 
in the Navy.'" 
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On January 7, 1911, the relator, in obedience to a positive 
order from the Navy Department, but under protest, ten¬ 
dered a resignation of his office as Paymaster’s Clerk, United 
States Navy, and on January 11,1911, the Navy Department 
accepted such resignation, to be effective on and after Janu¬ 
ary 7, 1911 (Record, page 12). 

The defense made by the Secretary of the Navy as set out 
in his answer is as follows: 

That the appointment of August 14, 1893, the agreement 
and acceptance and oath of office thereunder, did not consti¬ 
tute the relator a Paymaster’s Clerk in the Navy, but made 
him only “a civilian paymaster’s clerk” (Record, page 21). 

That the Navy Pay Office at San Francisco, California, is 
not a naval station, and that, inasmuch as the law provides 
for clerks to paymasters aboard ships and at stations only, 
the relator could not, therefore, have been made aught else 
under the said appointment of August 14,1893, than a civil¬ 
ian paymaster’s clerk (Record, page 22). 

That the relator’s service in the Navy prior to August 14, 
1893, is immaterial and irrelevant (Record, pages 22, 23, 
and 24). 

That inasmuch as relator had, in pursuance of the ap¬ 
pointment of August 14, 1893, executed an agreement to be 
obedient to the laws, regulations, and discipline of the Navy, 
that the appointment of November 20, 1908, or promotion, 
as Chief Clerk at $2,100 per annum, from Chief Clerk at 
$2,000 per annum, was an official order of the Secretary of 
the Navy, the superior officer of the relator, with which re¬ 
lator was obliged to comply unquestioningly or incur lia¬ 
bility for disobedience of the order of a superior officer 
(Record, pages 24 and 25). 

That by acceptance of the promotion of November 20, 
1908, or, in other words, obedience thereto as an order to 
an inferior officer from a superior officer, the relator “ipgo 
facto ceased to retain his former position as a civilian pay¬ 
master’s clerk at said Navy Pay Office, or as a Paymaster’s 
Clerk, as is averred in said petition” (Record, page 25). 
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That an executive order of May 6,1896, issued subsequent 
to relators appointment, which order purported to place in 
the classified civil service the position then occupied by the 
relator, impliedly revoked and superseded the appointment 
of August 14, 1893, as a Paymaster's Clerk, United States 
Navy (Record, page 26), and that “he (relator) had been 
placed in the classified civil service and had received the pay 
and emoluments of said clerkship with full knowledge of 
such classification for a long period of time" (Record, page 

28) , and “that by virtue of the executive order of May 6, 
1896, the said petitioner was classified as a civil-service em¬ 
ployee" (Record, page 28). 

“That the designation and appointment of said Foreman 
of August 14, A. D. 1893, and his acceptance of August 22, 
A. D. 1893, as Paymaster's Clerk, by that name and title, 
was and is immaterial, and that such designation, appoint¬ 
ment, and acceptance did not operate to make said Foreman 
a clerk to a paymaster in the United States Navy within the 
meaning and intent of sections 1386 and 1557 of the Re¬ 
vised Statutes of the United States" (Record, page 27). 

That by reason of the enforced resignation, tendered under 
protest, the relator was not in the service of the Navy at the 
time proceedings for mandamus were instituted, and that 
therefore he is “not within the meaning of the law appli¬ 
cable to retirement of officers, United States Navy" (Record, 
page 29). 

That because relator's pay was disbursed from the sub¬ 
head of naval appropriation acts, known as “ ‘Pay miscellar 
neous,' from which civil employees in Navy pay offices, as 
that at San Francisco, California, only are paid," and not 
from the other subhead of the said acts, known as “Pay of 
the Navy," he could not have been an officer of the Navy 
(Record, page 29). 

That the determination of the question whether the relator 
is entitled to retirement rests within the judgment and dis¬ 
cretion of the President of the United States (Record, page 

29) . 
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That there is no register kept in the Navy Department of 
retired paymasters’ clerks, and that therefore a writ of man¬ 
damus, as prayed for in petition, “would be unavailing 
* * * and would in fact be nugatory” (Record, page 30). 

To the answer by respondent to the amended petition 
relator demurred, setting out in his demurrer eleven “Mat¬ 
ters of law to be argued.” 

In overruling the demurrer the court below held in sub¬ 
stance, without passing upon any of the several matters of 
law argued under the demurrer, that relator was not entitled 
to retirement under section 1444, Revised Statutes, for the 
reason that it was not shown that he had served continuously 
in the Navy for forty-five years before he had attained the 
age of sixty-two years (Record, page 35). 

On this appeal relator will rely upon every and all of the 
five specifications of error, and will contend that the court 
below should be reversed under the first and fifth specifica¬ 
tions of error, which relate to matters expressly determined 
by the lower court adversely to relator, and will further con¬ 
tend that it is essential to a decision upon the merits of the 
case that the appellate court expressly rule with respect to 
the matters referred to in specifications of error numbered 2, 
3, and 4 (Record, page 37). 

Specifications of Error. 

1st. It is respectfully submitted that the court erred in 
ruling that an officer of the Navy may not be retired under 
section 1444 of the Revised Statutes unless it be shown that 
he had been continuously in the Navy for forty-five years 
when he attained the age of sixty-two years. 

2d. It is respectfully submitted that the court erred in 
declining to determine, either negatively or affirmatively, 
the question raised under the petitioner’s demurrer, namely, 
whether by reason of his appointment as Paymaster’s Clerk, 
his acceptance thereof and his service thereunder, he became 
an officer of the Navy of the United States. 


3d. It is respectfully submitted that the court erred in 
declining to determine, either negatively or affirmatively, 
the other question raised under the petitioner’s demurrer, 
namely, whether on July 1, 1906, when petitioner attained 
the age of sixty-two years, he was in the service of the Navy 
as an officer under a duly made and accepted appointment 
as Paymaster’s Clerk. 

4th. It is respectfully submitted that the court erred in 
declining to determine, either negatively or affirmatively, 
the other question raised under the petitioner’s demurrer, 
namely, whether the alleged “promotion” of November 20, 
1908, to Chief Clerk, which defendant in his answer to the 
amended petition (see end of page 7 and beginning of page 
8 of answer) describes as an order from a superior to an in¬ 
ferior officer, to be acquiesced in by the latter unquestion- 
ingly, under penalty of possible court-martial for disobedi¬ 
ence, had the legal effect of estopping petitioner from claim¬ 
ing any benefit under the act of June 24, 1910 (30 Stat., 
606). 

5th. It is respectfully submitted that the court erred in 
holding that the petitioner was not entitled to retirement 
under either section 1444 of the Revised Statutes or the act 
of June 24, 1910 (36 Stat., 606). 
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ARGUMENT. 

Opening Statement 

When relator was pressing his claim for retirement before 
the Navy Department, he was opposed by that Department 
upon a ground and for a reason which he supposed consti¬ 
tuted the only issue between himself and that Department. 

In none of the voluminous correspondence between Mr. 
Foreman and the Navy Department concerning Foreman’s 
eligibility for retirement will it be found that the Depart¬ 
ment expressed or implied any reason for denial of the appli¬ 
cation for retirement other than the one that in the opinion 
of the Department Foreman became and was made a civil- 
service employee by reason of an executive order of May 6, 
1896, referred to in the Record at page 31. 

Foreman had innocently supposed that the Navy Depart¬ 
ment had thoroughly considered the question in its every 
aspect and had given expression to a carefully formed judg¬ 
ment when it denied the application upon the sole ground 
that— 

“You are informed that the records of the Depart¬ 
ment show that you have been employed as a civilian 
under the classified civil service since May 6, 189&* 
(see copy of letter of the Acting Secretary of the 
Navy to George L. Foreman, dated May 25, 1909. 
Exhibit “F,” Record, page 16). 

This ground of denial of the application for retirement 
was reiterated by the Navy Department in its letter of May 
25, 1909, to Patrick H. Loughran, attorney for Mr. Fore¬ 
man. As the original of the letter of May 25, 1909, was 
attached to and made an exhibit of relator’s argument in the 
court below and no exception was taken by counsel for the 
Secretary of the Navy to references made to the said letter, 
we assume that there will be no objection to our setting out 
a full copy of that letter. The letter in toto is as follows: 
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“Address Bureau of Navigation, Navy Department, 
and refer to No. —. 

“G. E. Y.—S. 

“Washington, D. C., May 25, 1909. 

“Sir: In reply to your letter of the 17th instant, 
you are informed that the Department has today ad¬ 
vised Mr. George L. Foreman, Chief Clerk of the 
Navy Pay Office, San Francisco, California, that the 
records of the Department show that he has served 
in a civil capacity under the classified service since 
May 6, 1896, and that as he is not serving as an 
officer in the Navy at the present time, he cannot be 
transferred to the retired fist in accordance with his 
application. 

“Very respectfully, 

“J. E. PILLSBURY, 

“Chief of Bureau. 

“Patrick H. Loughran, 601-602 Columbian Build¬ 
ing, Washington, D. C.” 

A complete change of front was made by the Navy De¬ 
partment when it filed its answer to the petition for man¬ 
damus and when its counsel argued for dismissal of the 
petition. Then it was that the Department practically aban¬ 
doned the defense that the executive order of May 6, 1896, 
revoked the appointment of August 14, 1893 (Record, page 
13), and made Foreman a civilian employee. Then it was 
urged and argued that Foreman never was an officer of the 
Navy, never was a Paymaster’s Clerk. 

We appreciate the position in which counsel for the Navy 
Department found himself on discovering that the Depart¬ 
ment had never objected to Foreman’s application for retire¬ 
ment upon any ground other than that the said executive 
order had canceled the appointment of August 14, 1893, as 
Paymaster’s Clerk. Counsel immediately perceived that 
ground as wholly insufficient, wholly untenable. He saw 
in the Department’s terms of statement of that single objeo- 

2c 
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tion something strongly implying that the Department itself 
held and regarded Foreman as a Paymasters Clerk from 
the time of his appointment, in 1893, up to at least May 6, 
1896, the date of the executive order. He saw in it an im¬ 
plied recognition by the Navy Department of Foreman as a 
Paymaster’s Clerk and an impliedly expressed opinion by the 
Department that the executive order of May 6, 1896, caused 
a termination of Mr. Foreman’s services as a Paymaster’s 
Clerk and changed his status from that of an officer of the 
Navy to that of a civil-service employee. He saw in that 
single objection too much that was damaging to the Govern¬ 
ment’s case for use by it as a single defense in court. Hence 
the numerous other defenses set out in the Navy Depart¬ 
ment’s answer (Record, page 21). 

The proceedings leading up to the opinion of the lower 
court, filed May 19, 1911 (Record, pages 2, 3, 4, 5, and 6), 
were had under the original petition, the original answer, 
and the demurrer by relator to that answer. That first opin¬ 
ion overruled the demurrer upon the ground that section 
1444, Revised Statutes, was not applicable to “officers in the 
pay department of the Navy of less rank than assistant pay¬ 
masters * * * ” (Record, page 6), and upon the further 
ground that “the whole subject is so debatable that it does 
not seem competent for the court in a mandamus proceeding 
to direct the Secretary as prayed in the petition” (Record, 
page 6). 

There are no “officers in the pay department of the Navy 
of less rank than assistant paymasters” other than paymas¬ 
ters’ clerks. We respectfully submit that it is a plain and 
natural inference from the language of the lower court that 
in making reference to “officers in the pay department of 
the Navy of less rank than assistant paymasters,” that the 
court was referring to Paymasters’ clerks, and that the court 
apparently entertained the opinion that paymasters’ clerks 
were “officers in the pay department of the Navy of less rank 
than assistant paymasters.” 




11 

In the argument submitted on behalf of relator under the 
demurrer to the amended answer to the amended petition 
a case (Brown, administratrix, vs. United States, 118 U. 8., 
568) was cited which shows conclusively that the acts of 
August 3, 1861 (12 Stat., 287), and of December 21, 1861 
(12 Stat, 329), afterwards carried into section 1444, Re¬ 
vised Statutes, was, soon after their enactment, construed by 
the President and the Navy Department to include warrant 
officers, and that under that construction it has been the 
uniform practice of the President and the Navy Department 
down to the present moment to place warrant officers on the 
retired list under that section, and that large numbers of 
these officers have been so retired. 

It will be observed by the appellate court that in the opin¬ 
ion of the lower court, filed November 3, 1911 (Record, 
pages 34, 35, and 36), that the lower court receded from the 
position it assumed in the opinion filed May 19, 1911 (Rec¬ 
ord, page 2). This case, therefore, brings to the notice of 
the appellate court two opinions of the lower court. May we 
say, without fear of unfavorable criticism, that it may be 
taken for granted that we succeeded in our efforts to convince 
the lower court that it was in error in the opinion filed May 
19, 1911? With the highest respect for the attainments of 
the lower court, we beg to submit that the error apparent in 
its opinion filed May 19, 1911, is less serious error than the 
error we think was made in the opinion filed November 3, 
1911. 

In neither of these two opinions did the court below either 
sustain, or indicate that it looked with favor upon, any one 
of the many propositions advanced by the Secretary of the 
Navy for dismissal of the petition. 

The appellate court, therefore, will not, of course, fail to 
note that the court below evidently considered itself as stand¬ 
ing upon a surer and sounder ground for overruling of the 
demurrer when it disregarded in toto all the grounds ad¬ 
vanced in argument on behalf of the Secretary, and, unaided 
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by counsel, discovered for itself , a ground or reason for its 
action, taking by surprise counsel on both sides of the pro¬ 
ceeding. 

We understand the court below to have held that the re¬ 
lator is not entitled to the benefit of section 1444, Revised 
Statutes, because it is not shown that he had been continu¬ 
ously in the naval service for forty-five years previous to 
attaining the age of sixty-two years. This, we believe, is 
also the understanding which counsel for the Secretary of 
the Navy has of the courts opinion. The clearness of state¬ 
ment of that opinion wholly precludes, we submit, any other 
understanding of its import. 

The court below did not expressly, nor by implication, rule 
upon any one of the eleven “matters of law to be argued” 
under the demurrer, although it was upon and with respect 
to these matters that the Navy Department and the relator 
were at issue in the court below, and in the Navy Depart¬ 
ment long before the petitioner was compelled to resort to 
the courts. There was no issue between relator and the Sec¬ 
retary of the Navy, either in or out of court, presenting any 
question other than the one whether at the time relator 
attained the age of sixty-two years he was an officer of the 
Navy. The number of years an officer must have served 
before arriving at sixty-two years, in order to be entitled to 
retirement, is an entirely new element in the case, brought 
into it by the opinion delivered by the court below. 

Of course it was not necessary to a decision for the court 
to have passed upon any one of the eleven “matters of law 
to be argued” if it found elsewhere than in the argument 
presented on behalf of the Secretary of the Navy, or else¬ 
where than in the argument presented on behalf of the relar 
tor, sufficient ground for overruling the demurrer. 

The appellate court will not be informed by anything ap¬ 
pearing in the printed record on this appeal that the ground 
found by the lower court for overruling the demurrer was a 
ground of decision absolutely and wholly unanticipated by 







either party to this proceeding. It was such a ground, never¬ 
theless. Neither in the petition, nor in the answer, nor in 
the demurrer to the answer, nor in argument presented on 
behalf of either side is it possible to find anything even re¬ 
motely suggesting as a ground of defense by the Secretary 
of the Navy that the relator had not, previous to arriving at 
the age of sixty-two, served continuously in the Navy for 
forty-five years. 

The ground found by the court below for its decision could 
not have been advanced in argument by counsel for the Sec¬ 
retary of the Navy, and was not, for the very good reason 
that since long before June 22, 1874, date of enactment of 
the Revised Statutes, and down to the present moment, the 
Navy Department has been and now is retiring officers of 
the Navy on their attaining sixty-two years without inquir¬ 
ing as to whether forty-five years of service in the Navy were 
rendered before reaching that age. 

If the court below is correct in its construction of the law, 
than a large number of retirements of officers of the Navy 
since June 22, 1874, have been made without authorization 
of law; then many, many officers now on the retired list of 
the Navy who were retired under section 1444, Revised 
Statutes, have been receiving money from the public treasury 
as retired pay without right thereto; then Congress has from 
year to year appropriated money for the pay of retired offi¬ 
cers of the Navy in ignorance of the fact that it was in large 
measure disbursed to officers not entitled to it. 

While the court’s ruling in this case is adverse to the rela¬ 
tor, the stated reasons for the ruling are such as to put the 
Navy Department itself on the defensive, as that ruling, if 
sustained by the court of last resort, will not only condemn 
as unsound and unwarranted a practice which has prevailed 
in the Navy for more than a generation, and declare as with¬ 
out merit in law numerous decisions by the Navy Depart¬ 
ment by its solicitors and by the accounting officers of the 
Government, but also will stop the pay of many retired 
officers of the Navy who have been for years enjoying retire- 
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ment in the belief that they were retired in pursuance of 
law. 

The Navy Department therefore has a duty to itself in 
connection with this appeal—a duty of self-justification 
which is wholly aside from the merits of the case at bar. We 
assume that the Secretary of the Navy will recognize and 
perform that duty by presenting (in answer to this brief) 
an argument convincingly showing the court below to be in 
error in holding that forty-five years of continuous service 
must be rendered by an officer who seeks retirement under 
section 1444, Revised Statutes. 

Therefore, so far as this argument on behalf of the relator 
may tend to show that the court below erred in its ruling, it 
is also an argument in defense of the Navy Department and 
of the practice, decisions and administration of that Depart¬ 
ment with respect to the laws governing the retirement of 
officers of the Navy. Very cheerfully do we contribute our 
feeble effort in defense of the judgment of the Navy De¬ 
partment, even if we must necessarily do so in connection 
with a case wherein we are attacking the soundness of the 
judgment of that Department in other respects. 

Specification of Error Numbered One. 

(Record, page 36.) 

Right of Retirement Vests at Age of Sixty-two, Regardless 
of Length of Service of Officer. 

The court below has held, in effect, that section 1444, Re¬ 
vised Statutes, should not be given the meaning its language 
seems so clearly to express, viz., that it is the mandatory duty 
of the President to retire an officer of the Navy who has 
arrived at the age of sixty-two regardless of the officer's 
length of service. In the opinion of the court the said section 
should be read, considered, construed and applied as if it 
contained after the words “sixty-two years old" the follow- 
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ing additional language, “and has been in the service for 
forty-five years continuously.” 

The court below construed the said section after reference 
to the act of December 21, 1861 (12 Stat., 329), section 8 
of the act of July 16, 1862 (12 Stat., 584), the act of June 
25,1864 (13 *Stat., 183), and the act of March 3,1873, chap. 
230 (17 Stat., 556), all of which are cited in the marginal 
note to section 1444, Revised Statutes, edition of 1878. 

Section 1 of the act of December 21, 1861, mpra, reads as 
follows: 

“That whenever the name of any naval officer now 
in the service, or who may hereafter be in the service 
of the United States, shall have been borne on the 
Naval Register forty-five years, or shall be of the age 
of sixty-two years, he shall be retired from active 
service, and his name entered on the retired list of 
officers of the grade to which he belonged at the time 
of such retirement.” 

We take it that the language of the section above quoted 
cannot give rise to a doubt that it provides for the compul¬ 
sory retirement of officers for either of two reasons or upon 
either of two grounds. Is it not evident that the purpose 
of the act was to force upon the retired list of the Navy all 
officers of the age of sixty-two years or more and all officers 
of less than sixty-two who had been in the service forty-five 
years? There is nothing by way of expression or implica¬ 
tion that no officer who has attained the age of sixty-two 
years shall be retired unless that officer has also served forty- 
five years continuously in the Navy before attaining the 
age of sixty-two years. 

Section 8 of the act of July 16, 1862, mpra, reads as fol¬ 
lows: 


“That whenever, upon the recommendation of the 
President of the United States, any officer of the Navy 
now upon the active list, not below the grade of com¬ 
mander, has received, or shall receive, by name, dur¬ 
ing the present war, a vote of thanks of Congress for 
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distinguished service, such officer shall not be retired 
except for cause until he has been fifty-five years in 
the naval service of the United States.” 

We respectfully submit that the purpose of the enactment 
immediately above quoted is perfectly obvious. The object 
Congress had in view under this law was to reward especially 
meritorious or distinguished service. That law was intended 
to (and it did) continue on the active list of the Navy many 
officers who would otherwise have been subject to retirement 
under the act of December 21, 1861, supra. Section 8 of 
the act of July 16, 1862, had a restricted application. It 
was expressly limited in application to officers who had re¬ 
ceived a vote of thanks of Congress. The relator in the case 
at bar is not such an officer, and for that reason alone we 
may dismiss the said act of July 16, 1862, from considera¬ 
tion as irrelevant and immaterial to any question arising in 
the case at bar. 

The act of June 25, 1864, supra, reads as follows: 

“That the first section of the act of the twenty-first 
of December, anno Domini eighteen hundred and 
sixty-one, entitled ‘An act to further promote the 
efficiency of the Navy/ shall not be so construed as 
to retire any officer under the age of sixty-two years, 
and whose name shall not have been borne upon the 
Navy Register for a period of forty-five years after he 
had arrived at the age of sixteen years.” 

We submit that the purpose of the legislation immedi¬ 
ately above quoted is plainly apparent. It was applicable 
only to officers who were “under the age of sixty-two years.” 
The relator was sixty-two years of age on July 1, 1906, and 
makes no claim that he was entitled to retirement before 
that age. It had come to the notice of Congress that officers 
who had entered the Navy when boys of an age much less 
than sixteen years were being retired under the forty-five 
years of service clause of the act of December 21,1861, supra, 
at an age considerably below sixty-two years and at a time 
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in life when those officers’ physical condition and mental 
faculties were probably at their best Men who had entered 
the service as boys at ten years of age were probably being 
retired at the early age of fifty-five years. To prevent this 
the act of June 25, 1864, provided that no service rendered 
before attaining the age of sixteen years would be counted 
in computing the forty-five years of service required to be 
rendered before retirement. The act of June 25, 1864, did 
nothing more than this. It neither mentioned nor remotely 
referred to, in any way, that part of the act of December 21, 
1861, supra, compelling retirement on reaching the age of 
sixty-two years. 

Section 3 of the act of March 3, 1873, supra, reads as fol¬ 
lows: 

“That the act of Congress approved December 
twenty-first, eighteen hundred and sixty-one, entitled 
‘An act to further promote the efficiency of the 
Navy’; and the act approved June twenty-fifth, eight¬ 
een hundred and sixty-four, entitled ‘An act to 
amend the act of the twenty-first December, eighteen 
hundred and sixty-one, entitled ‘An act to further 

E romote the efficiency of the Navy’; shall not be 
ereafter construed to retire any officer before sixty- 
two years of age.” 

Is it possible that any doubt can arise as to the correctness 
of the proposition that the section of law immediately above 
quoted simply declared that, notwithstanding the length of 
service of any officer, whether it be forty, forty-five, fifty, or 
fifty-five years, whether it began before or after sixteen years 
of age, retirement under the act of December 21,1861, could 
not be had, or could not be enforced, except upon the ground 
and for the single reason that the officer had attained the 
age of sixty-two years. 

The language of section 1444 is so direct, plain, and free 
from ambiguity, and the fact, as shown above, that it in no 
way operated as a modification, amendment, or repeal of 
antecedent legislation, is so apparent that we are utterly at a 
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loss to know why it was deemed necessary or proper by the 
lower court to refer to the original acts for light in deter¬ 
mining the true meaning of that section. 

“While it is true that reference may be had to 
earlier enactments to throw light upon the legislative 
intent where obscure or doubtful words or phrases 
occur in the Revised Statutes, such reference is not 
permissible when no such doubt or obscurity exists.” 

Berkowitz vs. United States (C. C. A., 1899), 
93 Fed., 452; vol. 7 Fed. Stat. Ann., 141. 

In United States vs. Bowen, 100 U. S., 508, at page 513, 
it was said that— 

“* * * and, where there is a substantial doubt 

as to the meaning of the language used in the re¬ 
vision, the old law is a valuable source of informa¬ 
tion * * *. When the meaning is plain, the 

courts cannot look to the statutes which have been 
revised to see if Congress erred in that revision, but 
may do so when necessary to construe doubtful lan¬ 
guage used in expressing the meaning of Congress.” 
(The italics are ours.) 

In Deffeback vs. Hawke, 115 U. S., 392, at page 402, the 
court said that by reason of said section 5596— 

“No reference, therefore, can be had to the original 
statutes to control the construction of any section of 
the Revised Statutes, when its meaning is plain, al¬ 
though in the original statutes it may have had a 
larger or more limited application than that given to 
it in the revision. U. S. vs. Bowen, 100 U. S., 508, 
513.” 

In Dwight vs. Merritt, 140 U. S., 213, at page 217, the 
court said: 

“The Revised Statutes are not a mere compilation 
and consolidation of the laws of Congress in force on 
the 1st of December, 1873. The object of that re¬ 
vision was to simplify and bring together all statutes 
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and parte of statutes which, from similarity of subject, 
ought to be brought together, to expunge redundant 
and obsolete enactments, and to make such alterations 
as might be necessary to reconcile contradictions and 
amend imperfections in the original text of the pre¬ 
existing statutes. All those statutes were abrogated 
by section 5596, which provides that ‘All acts of Con¬ 
gress passed prior to said first day of December, one 
thousand eight hundred and seventy-three, any por¬ 
tion of which is embraced in any section of said re¬ 
vision, are hereby repealed, and the section applicable 
thereto shall be m force in lieu thereof/ 

“It is true that those statutes, though repealed 
simultaneously with the enactment of the Revised 
Statutes, may be referred to and considered, in order 
to interpret the meaning of obscure and ambiguous 
phrases in any section of said revision; but no such 
reference is necessary or proper in order to modify, 
under the color of interpretation, any phrases the 
meaning of which is clear and free from any doubt, 
except what the terms of the statute invoked may 
suggest.” (The italics are ours.) 

But what effect would it or should it have if this appellate 
court were to hold that the language of the section itself and 
the language of antecedent legislation causes a fair doubt to 
arise as to whether Congress intended that an officer should 
be retired at the age of sixty-two regardless of the period of 
his service? Would not this court, if it so held, also hold 
that in case of doubt as to the meaning of the section the 
uniform interpretation thereof by the Navy Department for 
more than a generation is entitled to weight and ought to 
turn the scale? 

In Brown, administratrix, vs. United States (113 U. S., 
568, at 571), it is said: 

“In Edwards vs. Darby, 12 Wheat., 206, it was said 
by this court that ‘in the construction of a doubtful 
and ambiguous law the contemporaneous construc¬ 
tion of those who were called upon to act under the 
law, and were appointed to carry its provisions into 
effect, is entitled to great respect/ This case is cited 
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upon this point with approval in Atkins vs. Disinte¬ 
grating Co., 18 Wall., 272, 301; Smythe vs. Fiske, 
23 Wall., 374, 382; United States vs. rugh, 99 U. S., 
265; and in United States vs. Moore, 95 U. S., 760, 
763. In the case last mentioned the court said that 
‘the construction given to a statute by those charged 
with the duty of executing it * * * ought not to 
be overruled without cogent reasons * * *. The 
officers concerned are usually able men and masters 
of the subject. Not unfrequently they are the drafts¬ 
men of the laws they are afterward called upon to in¬ 
terpret/ And in the case of United *States vs. Pugh, 
the court said: ‘While, therefore, the question/ the 
construction of the abandoned and captured property 
act, ‘is one by no means free from doubt, we are not 
inclined to interfere at this late day with a rule which 
has been acted upon by the Court of Claims and the 
Executive for so long a time/ See also United States 
vs. State Bank of North Carolina, 6 Pet., 29; United 
States vs. Alexander, 12 Wall., 177; Peabody vs. 
Stark, 16 Wall., 240; and Hahn vs. United States, 
107 U. S., 402.” 

In People vs. French, 13 N. Y. St., 584, it was held that 
no discretion is vested in the police commissioners with refer¬ 
ence to the retirement of an officer on pension when the 
statute directs that he shall be relieved from service after 
having attained a given age. 

On July 1, 1906, relator attained the age of sixty-two 
years. He was then on duty at the Navy Pay Office, Shn 
Francisco, California, under the appointment of August 14, 
1893. (The appointment to the new office of Chief Clerk, 
the only new appointment since August 14, 1893, was not 
made until November 20, 1908. Record, page 15.) 

“An officer of the Navy becomes 62 years and is 
required to be retired, within the meaning of section 
1444, Revised Statutes, the moment of the beginning 
of the day of the sixty-second anniversary of his 
birth” (see 3 Comptrollers’ Decisions, 581). (The 
italics are ours.) 
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The right of retirement was conferred by Congress in the 
positive, unequivocal terms of section 1444, Revised Statutes. 

The right is one that vests on the officer attaining the age 
of 62 years. 

The relator, be it remembered, was in the service when 
his application for retirement was filed. His rights under 
that application must be determined with reference to his 
status at that time. 

In the great case of Marbury vs. Madison, 1 Cranch, 137, 
the following announcements of principles were made, 
which, although familiar, have a wholesome application to 
the case at bar: 

“The Government of the United States has been 
emphatically termed a government of laws, and not 
of men. It will certainly cease to deserve this high 
appellation, if the laws furnish no remedy for tne 
violation of a vested legal right. If this obloquy is 
to be cast on the jurisprudence of our country, it 
must arise from the peculiar character of the case.” 
♦ * * * * * * 

“Is it to be contended that where the law, in pre¬ 
cise terms, directs the performance of an act, in wnich 
an individual is interested, the law is incapable of 
securing obedience to its mandate? Is it on account 
of the daracter of the person against whom the com¬ 
plaint is made? Is it to be contended that the heads 
of the departments are not amenable to the laws of 
their cowntry? Whatever the practice on particular 
occasions may be, the theory of this principle will 
certainly never be maintained.” 

******* 

“But when the legislature proceeds to impose on 
that officer other duties; when he is directed per¬ 
emptorily to perform certain acts: when the rights of 
individuals are dependent on tne performance of 
those acts; he is so far the officer of the law, is amen* 
able to the laws for his conduct; and cannot, at his 
discretion, sport away the vested rights of others.” 
******* 
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“But where a specific duty is assigned by law, and 
individual rights depend upon the performance of 
that duty, it seems equally clear that the individual 
who considers himself injured has a right to resort 
to the laws of his country for a remedy.” 

******* 

“What is there, in the exalted station of the officer, 
which shall bar a citizen from asserting, in a court of 
justice, his legal rights, or shall forbid a court to 
listen to the claim, or to issue a mandamus, directing 
the performance of a duty, not depending on execu¬ 
tive discretion, but on particular acts of Congress, and 
the general principles of law?” 

******* 

(The italics are ours.) 

In its answer the Government alleges “that there is in 
fact no register kept in the Navy Department of retired Pay¬ 
masters’ clerks” (Record, page 30). 

Relator has never contended that there was a register of 
retired Paymasters’ clerks . Relator did, however, allege that 
there was a register of retired officers of the Navy. 

Section 1457, Revised Statutes, provides that— 

“Officers retired from active service shall he placed 
on the retired list of officers of the grades to which 
they belonged respectively at the time of their retire¬ 
ment, and continue to be borne on the Navy Register. 
* * * The names of officers wholly retired from 

the service shall be omitted from the Navy Register.” 
(The italics are ours.) 

Section 418, Revised Statutes, provides that— 

“The Secretary of the Navy shall have the custody 
and charge of all the books, records, and other prop¬ 
erty now remaining in and appertaining to the De¬ 
partment of the Navy, or hereafter acquired by it” 
(see also in this regard Regulations for Government 
of the Navy, 1909, articles 18, 23, and 28). 




The name John P. Fireng appears in the “Navy and Ma¬ 
rine Corps Directory,” August 1, 1911, as follows: 

“Fireng, John P., Paym. Clk., ret., 139 Ridgewood 
Ave., Glen Ridge, N. J.” 

Mr. Fireng was for many years Paymaster’s Clerk, sta¬ 
tioned at the Navy Pay Office, New York city, N. Y. The 
Navy Pay Office at that place is the same character of office, 
for the same purposes, and where the same class of military 
duty is performed, as the Navy Pay Office, San Francisco, 
California, where this relator was stationed for many years. 

Mr. Fireng was duly retired as an officer of the Navy, and 
mil it be denied—can it be denied—that his name was not 
placed by the Secretary of the Navy upon the register or list 
of retired officers of the Nawyt 

Under the Government’s argument in the case at bar 
Fireng, during his years of service at the Navy Pay Office, 
New York city, New York, was only a civil-service employee, 
or clerk, the incumbent of a civil-service position, a civilian. 

How, then, did his name come to appear upon the list or 
register of retired officers of the Navy? 

In this very simple manner: the Navy Department, being 
under the erroneous impression that the Navy Pay Office at 
New York, New York, was not a station, and being under 
the further erroneous impression that the executive order 
of May 6, 1896, had dismissed Mr. Fireng from service as 
a Paymaster’s Clerk and had made him a civil-service em¬ 
ployee, but appreciating the long and faithful service of that 
venerable gentleman, who had given the best years of an 
honorable career to his country in the naval service, and 
desiring to reward him with retirement, ordered him to the 
Naval Academy, or some other “station,” and very shortly 
thereafter placed him upon the retired list. 

This was a “roundabout” method. It was unnecessary, 
however, to have used circumvention, as under the law Mr. 
Fireng might have continued in the Navy Pay Office up to 
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The name John P. Fireng appears in the “Navy and Ma¬ 
rine Corps Directory,” August 1, 1911, as follows: 

“Fireng, John P., Paym. Clk., ret., 139 Ridgewood 
Ave., Glen Ridge, N. J.” 

Mr. Fireng was for many years Paymasters Clerk, sta¬ 
tioned at the Navy Pay Office, New York city, N. Y. The 
Navy Pay Office at that place is the same character of office, 
for the same purposes, and where the same class of military 
duty is performed, as the Navy Pay Office, San Francisco, 
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placed by the Secretary of the Navy upon the register or list 
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In this very simple manner: the Navy Department, being 
under the erroneous impression that the Navy Pay Office at 
New York, New York, was not a station, and being under 
the further erroneous impression that the executive order ' 
of May 6, 1896, had dismissed Mr. Fireng from service as 
a Paymaster’s Clerk and had made him a civil-service em¬ 
ployee, but appreciating the long and faithful service of that 
venerable gentleman, who had given the best years of an 
honorable career to his country in the naval service, and 
desiring to reward him with retirement, ordered him to the 
Naval Academy, or some other “station,” and very shortly 
thereafter placed him upon the retired list. 

This was a “roundabout” method. It was unnecessary, 
however, to have used circumvention, as under the law Mr. 
Fireng might have continued in the Navy Pay Office up to 


the date of his retirement. It saved Mr. Fireng the expense 
and annoyance of a mandamus suit, however, and on the 
whole it was justifiable in his case, but no more so than in 
the case of this relator, an aged and faithful officer of the 
Navy, whose life has been given to the naval service. 

“If such a formal resignation were sent in for the 
purpose of eluding the statute and claiming longevity 
pay on the higher scale, the attempt would be as un¬ 
becoming in the officer or his advisers as it would be 
ineffectual to charge the United States” (see United 
States vs. Alger, 151 U. S., 362, at 365). 

Is it possible that the Navy Department is actually with¬ 
out a “retired list of officers,” although expressly required 
by law to keep such a list and to place thereon the names of 
“officers retired from active service”? 

We cannot believe—neither will this court believe—that 
there is no such list or register in the Navy Department as 
that described in section 1457, Revised Statutes, as “the re¬ 
tired list” and required by the express terms of that section 
to be kept in the Navy Department. 

It may possibly be urged by the Government that section 
1444, Revised Statutes, does not impose the duty of retiring 
officers of the Navy upon the Secretary of the Navy, but 
expressly upon the President, and that therefore the Secre¬ 
tary of the Navy has no duty in the premises, and that this 
petitioner is without cause for complaint against him. 

If it Lad been supposed that there existed in this country 
any court having jurisdiction and power to mandamus the 
President of the United States, he would have been made the 
defendant in this proceeding instead of George von L. Meyer, 
Secretary of the Navy. 

The prayer of the petition in the case at bar is for process 
against the Secretary of the Navy, requiring him to perform 
that act which is performed by him in accordance with law, 
in accordance with the regulations of the Navy, and in ac¬ 
cordance with the practice in the Navy Department in con- 
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nection with retirement of officers under said section, vis., 
“to record relator’s name upon the register of retired officers 
of the Navy,” an act which can be legally performed only 
by the Secretary. 

We have set out in our petition the fact that the Secretary 
of the Navy has refused to take any action whatever looking 
to the retirement of the relator. The Secretary of the Navy 
not only refused to take any such action, but also refused 
the relator’s request that the Navy Department submit the 
question to the Attorney General of the United States for an 
opinion. 

The refusal by the Secretary of the Navy to retire this 
petitioner was, in contemplation of law, a refusal by the 
President of the United States. 

In Williams vs. United States, 1 Howard, 290, at page 
296, the court said: 

“The President’s duty in general requires his super¬ 
intendence of the administration; yet this duty can¬ 
not require of him to become the administrative 
officer of every department and bureau, or to perform 
in person the numerous details incident to services 
which, nevertheless, he is, in a correct sense, by the 
Constitution and laws required and expected to per¬ 
form. This cannot be, 1st, because, if it were practi¬ 
cable, it would be to absorb the duties and responsi¬ 
bilities of the various departments of the Government 
in the personal action of the one chief executive offi¬ 
cer. It cannot be, for the stronger reason, that it is 
impracticable—nay, impossible.” 

In the Confiscation cases, 87 U. S., 92, at 109, it was said: 

“The language of the statute is, ‘It shall be the 
duty of the President to cause the seizure,’ et cet. 
This implies that the seizure is to be made by the 
agents of the President, and a direction given by the 
Attorney General to seize property liable to confisca¬ 
tion under the act of Congress must be regarded as 
a direction given by the President.” 
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In Wolsey vs. Chapman, 101 U. S., 755, at page 769, the 
court said: 

“The acts of the heads of departments, within the 
scope of their powers, are in law the acts of the Presi¬ 
dent.” 

******* 

“An order sent out from the appropriate executive 
department in the regular course of business is the 
legal equivalent of the President’s own order to the 
same effect” 

In Wood vs. Beach, 156 U. S., 548, a withdrawal of public 
land had been made by order of the Secretary of the Interior 
instead of by proclamation of the President. In that case 
the court said: 

“The fact that the withdrawals were made by order 
of the Interior Department, and not by proclamation 
of the President, is immaterial.” 

In Wilcox vs. Jackson, 13 Pet., 498, the question was 
whether an order of the Secretary of War directing certain 
public lands to be reserved for military purposes was author¬ 
ized under a statute declaring all lands exempt from pre¬ 
emption which are reserved from sale by order of the Presi¬ 
dent. The Supreme Court held the order of the Secretary 
of War to be in law that of the President, and the opinion 
of the court uses this language: 

“Although the immediate agent in requiring this 
reservation was the Secretary of War, yet we feel 
justified in presuming that it was done by the appro¬ 
bation and direction of the President. The President 
speaks and acts through the heads of the several 
departments in relation to subjects which appertain 
to their respective duties. Both military posts and 
Indian affairs, including agencies, belong to the War 
Department. Hence we consider the act of the War 
Department in requiring this reservation to be made, 
as being in legal contemplation the act of the Presi- 







dent; and consequently, that the reservation thus 
made was in legal effect a reservation made by order 
of the President, within the terms of the act of Con¬ 
gress.” 

In United States vs. Eliason, 16 Pet., 291, the question was 
whether a regulation promulgated by the War Department 
was the act of the President, and the court said: 

“The Secretary of War is the regular constitutional 
organ of the President for the administration of the 
military establishment of the nation, and rules and 
orders promulgated through him must be received 
as the acts of the Executive, and, as such, be binding 
upon all within the sphere of his legal and consti¬ 
tutional authority.” 

The act of retiring an officer of the Navy under section 
1444 of the Revised Statutes is neither a political act by the 
President of the United States nor an act requiring the exer¬ 
cise of discretion. It is an act made mandatory of perform¬ 
ance by the express terms of section 1444. It is an act which 
may be, and usually is, performed by the Secretary of the 
Navy as wholly within his duty and power as the agent or 
representative of the President in all matters appertaining 
to the naval service. 

“A ministerial duty, the performance of which 
may, in proper cases, be required of the head of a 
department, by judicial process, is one in respect to 
which nothing is left to discretion. It is a simple, 
definite duty, arising under conditions admitted or 
proved to exist, and imposed by law.” 

State of Mississippi vs. Johnson, 4 Wallace, 
475, at page 498. 

We have shown hereinbefore the appointment of Mr. 
Foreman as a Paymasters Clerk. He alleges under oath 
in his petition that he attained the age of sixty-two years 
on July 1, 1906, while in the service under an appointment 
as Paymaster’s Clerk. It is not denied by the Government 
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that the relator did on July 1, 1906, attain the age of sixty- 
two years. It is not denied by the Government that “it is 
a simple, definite duty, arising under conditions admitted 
or proved to exist, and imposed by law,” to retire an officer 
under section 1444, R. S. 

That an officer of the Navy who has attained the age of 
sixty-two years has a right to retirement will not be—cannot 
be—questioned. Where a right is conferred by Congress it 
is certainly intended by Congress that there should be some 
means of enforcing the right. The Supreme Court decisions 
from which we have quoted above plainly indicate that the 
head of the Navy Department is a proper party defendant 
in this proceeding for the relief sought in the prayer of the 
petition. 

It is not inappropriate to refer, under this heading, to the 
contention of the Government that the acts of May 13,1908, 
and June 24,1910, “are legislative constructions of the status 
of Paymaster's Clerk." 

The act of May 13, 1908, did not expressly mention pay¬ 
masters’ clerks. The words of description of the persons 
affected by that act are “an officer of the Navy.” In inter¬ 
preting the meaning of the words “officer of the Navy” as 
they appear in that act, the Attorney General of the United 
States, as hereinbefore stated, expressed his opinion that pay¬ 
masters’ clerks were comprised within that description. He 
said further in that opinion that paymasters’ clerks were 
officers of the Navy in the constitutional sense of the word 
officer as well as in the popular sense of that word. The 
relator's right to retirement under section 1444 accrued long 
before the act of June 24, 1910, which did expressly refer to 
paymastersf clerks. Further, relator was in the service at 
time of enactment of the law of June 24, 1910. 

“Congress cannot, under cover of giving a con¬ 
struction to an existing or expired statute, invade 
private rights, with which it could not interfere with 
new or affirmative statute.” 

Stockdale vs. Insurance Companies, 20 Wal¬ 
lace, 323, 332. 
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We will show hereinafter that it was decided by the Su¬ 
preme Court of the United States, long before the acts of 
May 13, 1908, and June 24, 1910, that paymasters’ clerks 
were officers of the Navy. 

Specification of Ebror Numbered Two. 

(Record, Page 36.) 

Paymasters’ Clerks are Officers of the Navy. 

Section 1386, R. S., is a part of Title XV, “The Navy,” 
and appears in chapter one of that title under the heading, 
“Organization.” 

The said section reads: 

“Sec. 1386. Paymasters of the fleet, paymasters on 
vessels having complements of more than one hun¬ 
dred and seventy-five persons, on supply-steamers, 
store-vessels, and receiving-ships, paymasters at sta¬ 
tions and at the Naval Academy, and paymasters de¬ 
tailed at stations as inspectors of provisions and cloth¬ 
ing, shall each be allowed a clerk.” (The italics are 
ours.) 

The Navy Regulations of 1893, in force at time of relator’s 
appointment, read, in part— 

“Chapter 15, article 687—The general inspector of 
the pay corps, a paymaster of the fleet, a pay officor 
of a ship with a complement of more than one hun¬ 
dred and seventy-five persons, a pay officer of a supply- 
steamer, store-vessel, receiving-ship, shore station, or 
the naval academy, or a pay officer detailed as in¬ 
spector of provisions and clothing, shall be allowed 
a clerk.” (The italics are ours.) 

Chapter 37, article 1687, of those regulations reads, in 
part, as follows: 
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“In accepting appointments they shall be required 
to bind themselves to be subject to such laws and regu¬ 
lations for the government and discipline of the Navy 
as have been or may be enacted by Congress, or estab¬ 
lished by other competent authority. The accept¬ 
ance must be accompanied by the oath of office pre¬ 
scribed by law. (See secs. 1386, 1387, 1388 R. S.)” 

August 14, 1893, the then Secretary of the Navy appointed 
the relator (Record, page 3), in terms as follows: 

“Upon the nomination of Pay Inspector Edward 
Bellows, U. S. N., you are hereby appointed Pay¬ 
master’s Clerk for duty at the Navy Pay Office, Sail 
Francisco, California. Your pay will commence on 
the date of your reporting for duty. 

“Enclosed is a blank form of acceptance for your 
signature, also a blank oath of office, which you will 
duly execute and return, with your letter of accep¬ 
tance, to the Department ; having done which, you 
will proceed to San Francisco, California, and report 
to Pay Inspector Edward Bellows, U. S. N., Navy 
Pay Office September 11, 1893. 

“Very respectfully, 

“H. A. Herbert, 
“Secretary of the Navy ” 

Shortly thereafter the relator executed the oath of office 
and the acceptance and agreement (as fully set out in the 
exhibits of the petition in this case, Record, page 14), and 
entered upon duty as ordered. 

In Johnson vs. Sayre, 158 U. S., 109, David B. Sayre was 
shown to have been appointed, on July 6, 1893 (about a 
month before relator was appointed), under a letter of ap¬ 
pointment practically identical in terms with the relator’s 
appointment of August 14, 1893. 

In the case cited, it was further shown that on July 10, 
1893, Sayre executed an oath of office and acceptance in 
practically every respect identical with the oath of office and 
acceptance and agreement executed by the relator on August 
22, 1893. In the case cited the defense by Sayre was the 
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same defense the Secretary of the Navy is making in the case 
at bar, namely that— 

“Sayre, being a Paymaster’s Clerk, was a civilian, 
and not subject to trial by court martial.” 

In expressing its views on this defense the court said: 

“The appointment and acceptance of Sayre as Pay¬ 
master’s Clerk were in accordance with the regula¬ 
tions for the government of the Navy, established 
February 23, 1893, by the Secretary of the Navy, 
with the approval of the President, pursuant to sec¬ 
tion 1547 of the Revised Statutes. Navy Regulations 
of 1893, art. 1687, p. 439.” 

“He was therefore, as has been directly adjudged 
by this court, a person in the naval service of the 
United States, and subject to be tried and convicted, 
and to be sentenced to imprisonment, by a general 
court martial. Ex parte Reed, 100 U. S., 13.” 

In ex parte Reed, 100 U. S., 13, it was argued on behalf 
of Reed “that in his capacity as Paymaster’s Clerk, as afore- 
said, he was not amenable to trial by court martial.” In 
overruling this argument the court said: 

“The place of Paymaster’s Clerk is an important 
one in the machinery of the Navy. Their appoint¬ 
ment must be approved by the commander of the 
ship. Their acceptance and agreement to submit to 
the laws and regulations for the government and 
discipline of the Navy must be in writing, and filed 
in the Department. They must take an oath, and 
bind themselves to serve until discharged. The dis¬ 
charge must be by the appointing power, and ap¬ 
proved in the same manner as the appointment. 
They are required to wear the uniform of the serv¬ 
ice ; they have a fixed rank; they are upon the payroll, 
and are paid accordingly. They may also become 
entitled to a pension and to bounty land. Navy Regu¬ 
lations of August 7, 1876, p. 95; In re Bogart, 2 
Sawyer, 396; United States vs. Bogart, 3 Benedict, 
257; Rev. Stat., secs. 4695 and 2426. 

“The good order and efficiency of the service de- 
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pend largely upon the faithful performance of their 
duties. 

“If these officers are not in the naval service, it 
may well he asked who are” (The italics are ours.) 

A Paymaster's Clerk is an officer of the Navy. See United 
States vs. Hendee, 124 U. S., 309. 

The act of May 3, 1908 (35 Stat., part 1, p. 128), con¬ 
tains the following provision: 

“When an officer of the Navy has been thirty years 
in the service he may, upon his own application, in 
the discretion of the President, be retired from active 
service and placed upon the retired list with three- 
fourths of the highest pay of his grade." 

The court’s attention is invited to the fact that the act 
aforesaid expressly and specifically relates to and concerns 
none other than officers of the Navy who have served thirty 
years. 

Shortly after the approval of the said act the Secretary of 
the Navy, on December 17, 1908, requested the Attorney 
General of the United States to express an “opinion on the 
question whether a Paymaster’s Clerk is an ‘officer of the 
Navy’ within the meaning of the act.’’ 

In his opinion of January 22, 1909, the Attorney General 
said, in part: 

“The Navy Regulations of 1905 contain the fol¬ 
lowing provision (art. 1751): 

“ ‘1751. (1) Clerks to pay officers of ships, and 
principal clerks to pay officers at shore stations, will 
be appointed by the Secretary of the Navy upon the 
nomination of pay officers. 

“‘(2) In accepting appointments they shall be 
required to bind themselves to be subject to such laws 
and regulations for the government and discipline of 
the navy as have been or may be enacted by Congress, 
or established by other competent authority. The ac¬ 
ceptance .must be accompanied by the oath of office 
prescribed by law. * * * 
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“ ‘(3) The acceptance of an appointment as clerk 
shall be considered as binding such person to serve 
with the officer who nominated him until regularly 
discharged by the Department/ 

“These regulations were promulgated by the Presi¬ 
dent under the authority conferred by United States 
Revised Statutes, section 1647, which is as follows: 

“ ‘The orders, regulations, and instructions, issued 
by the Secretary of the Navy prior to July 14, 1862, 
with such alterations as he may have since adopted, 




as the regulations of the Navy, subject to alterations 
adopted in the same manner/ 

* * ****** 


“The general purpose of the act approved May 13, 
1908, was, in substance, the same as that of the act 
approved March 13, 1883, that is to say, to make 
provision for officers who have a just claim to such 
consideration by reason of long and meritorious serv¬ 
ice. 1 can see no reason why the construction placed 
by the Supreme Court in Hendee } s case on the Act of 
1883 should not be placed upon the act of 1908, even 
if the circumstances of the two cases were thus similar, 
but it is not necessary to express any opinion on this 
point, for, under the provisions of article 1761 of the 
present Navy Regulations, the situation has been 
materially altered, and altered in the precise feature 
deemed by the court decisive, for the purpose of the 
present inquiry, in Mouat’s case. Paymasters , clerks 
are now officers of the Navy in the constitutional 
sense, as well as in the more general and popular sense 
attributed to the word ‘officer’ by the court in Hen- 
dee’s case. Under the decision in Reed’s case they 
form a part of the naval forces, and, if they are both 
officers and a part of the Navy, it seems impossible to 
avoid the conclusion that they are, ‘officers of the 
Navy,’ for the purposes of the act of 1908. I have the 
honor, therefore, to answer your question in the 
affirmative.” (The italics are ours.) 


When the opinion of the Attorney General of the United 

States is solicited by the head of a Department of the Gov¬ 
ernment it is presumed that the Department head will be 
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guided and controlled in his action by the opinion given. It 
is not within our knowledge that the Navy Department has 
refused to follow the opinion thus expressed or has taken 
any action, or caused any action to be taken by a Paymas¬ 
ter's Clerk, to bring about an expression of opinion upon the 
said act by any court. 

The Navy Department was, presumably, holding, treating 
and regarding paymasters' clerks as officers of the Navy, 
in accordance with the said opinion at the time this relator 
made application for retirement under section 1444 of the 
Revised Statutes. Notwithstanding the fact that at the time 
relator's application for retirement was before the Depart¬ 
ment this opinion was accepted and was being followed by 
the Navy Department the relator’s application for retirement, 
under section 1444, was denied upon the ground that he was 
not an officer of the Navy. 

Lest the appellate court may be confused it may be well to 
say here that relator’s application for retirement, addressed 
to the Secretary of the Navy was not an application for re¬ 
tirement under the act of May 13, 1908, but was an appli¬ 
cation for retirement under section 1444 of the Revised 
Statutes. There was no application for retirement made, by 
this relator, under the act of May 13, 1908, supra, for the 
reason that the relator had not rendered service, as a Pay¬ 
master’s Clerk, and therefore as an officer of the Navy, for 
the required period of thirty years. He had, however, ren¬ 
dered service as a Paymaster's Clerk, and under appoint¬ 
ments as such, for a period of twenty-six years, three months 
and twenty-three days, and as a Captain’s Clerk for three 
years, and three days, and as a Writer for three months and 
twenty days, and as a Special Laborer for three years, one 
month and twenty-five days. His entire service as a Pay¬ 
master’s Clerk, as a Captain’s Clerk, as a Writer, and as a 
Special Laborer was a few months short of the required 
thirty years. For statement of relator's entire service the 
court is respectfully referred to the record, pages 8 and 9. 
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We have called attention to the opinion of the Attorney 
General under the act of May 13, 1908, solely for the pur¬ 
pose of showing that not with respect to that act alone, but 
with respect to all Navy retirement laws the adviser-in-chief 
of the President and of all the executive departments had 
declared that paymasters' clerks of the Navy were officers 
of the Navy in the full sense of the word “officers" and en¬ 
titled to all the rights with respect to retirement enjoyed by 
officers of other rank, designation, name or grade. 

Paymasters' clerks in the Army are eligible for retirement 
for age. The Attorney-General of the United States, in his 
opinion of July 30, 1909, declared with respect to pay¬ 
masters' clerks in the Army , that they— 

“are officers of the United States within the consti¬ 
tutional meaning of that term; and that they are 
officers in the regular service within the meaning of 
the acts of Congress with respect to retirement." 

In the case of paymasters' clerks in the Army the At¬ 
torney-General had before him the question whether they 
were officers within the meaning of the proviso of the act of 
June 30, 1882 (22 Stat., 118). 

The said proviso reads in part as follows : 

“* * * and when an officer is 64 years of age, 

he shall be retired from active service and placed on 
the retired list ; * * (Italics are ours.) 

The said proviso is written in the same mandatory lan¬ 
guage as is used in section 1444 Revised Statutes providing 
for retirement of officers of the Navy upon reaching the age 
of 62. 

“He shall be retired from active service" are the words 
appearing in both the proviso to the act of June 30, 1882, 
relative to the officers of the Army, and section 1444 Re¬ 
vised Statutes relating to officers of the Navy. In the said 
opinion of July 30,1909, there appears so much that is perti- 






nent and interesting in connection with the case at bar that 
we earnestly hope that the court will read that opinion in 
its entirety. 

“Civilian Paymasters’ Clerks” Unknown in Naval Service. 

The Secretary will probably answer all the foregoing argu¬ 
ment by admitting that it is sound and applicable so far as 
paymasters’ clerks are concerned, but not sound and ap¬ 
plicable with respect to the case at bar, because relator was 
only a “Civilian Paymaster’s Clerk” although expressly 
named, designated, appointed and sworn as a “Paymasters 
Clerk.” 

Despite the fact that relator was appointed a Paymaster’s 
Clerk, took an oath of office as such, and executed an ac¬ 
ceptance and agreement as such the Navy Department now 
alleges in paragraph 3 of its answer to the amended petition 
that the relator was not appointed a Paymaster’s Clerk, 
although the appointment so read, but was in law and in 
fact appointed, “Civilian Paymaster’s Clerk.” 

Just what the Government intends to have understood by 
“Civilian Paymaster’s Clerk” is not at all apparent. 

There is no such position or office as “Civilian Paymaster’s 
Clerk” mentioned in any directory of the Officers of the Navy 
and Marine Corps of the United States, but there will !>e 
found in such, directory frequent mention of the position, 
or office, of Paymaster’s Clerk. 

We do not know of any “Civilian Paymasters?’ in the 
Naval Service or in or under the Navy Department. If 
there are any “ Civilian Paymasters” we have no knowledge 
concerning them, but would be grateful for convincing proof 
that in the naval establishment there are “Civilian Pay¬ 
masters” and that they are entitled to clerks. We had here¬ 
tofore supposed that ell paymasters in the naval service were 
naval officers and not civilians. 

Perhaps the Department is now, eighteen years subsequent 
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to the appointment of August 14, 1893, endeavoring to 
modify and qualify that appointment by having thi« court 
grefix^the word, “civilian,” to the words, “Paymasters 

We are not, however, very much concerned one way or the 
other as to what the Navy Department may now, at this late 
date, see fit to call the office which the relator assumed when 
he executed an oath of office under the appointment of 
August 14, 1893. 

In United States vs. Cooke, 128 U. S., 264, the court said: 

“Calling the student a cade f-midshipman, instead 
of a midshipman, without changing his position or 
his duties, does not make his status different from 
what it was before.” 

See also United States vs. Baker, 125 U. S., 
646 at p. 660. 

Calling the relator a Civilian Paymaster’s Clerk, instead 
of a Paymaster’s Clerk, “cuts no ice” as argument here. 

“The material question is whether the service was, 
in fact, performed at sea, and not on shore; and not 
upon the name by which the Secretary of the Navy 
was pleased to designate it. As was said by this court 
in United States vs. Symonds, above cited, ‘Congress 
certainly did not intend to confer authority upon the 
Secretary of the Navy to diminish an officers com¬ 
pensation, as established by law, by declaring that to 
be shore service which was in fact sea service, or to 
increase his compensation by declaring that to be sea 
service which was in fact shore service/ 120 U. S., 
49.” 

See United States vs. Barnette, 165 U. S., 174, 
at p. 179. 

The appointment as “Paymasters Clerk” meant to Mr. 
Foreman all that it expressly stated. He was made to be¬ 
lieve, by the express terms of the appointment, that he 
would in law and in fact, become a “Paymaster's Clerk” if 
he accepted. This was one of the considerations moving 
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Mr. Foreman to obligate himself by acceptance. We might- 
say it was the essence of the contract, the essence of a con¬ 
tract the Navy Department now attempts to repudiate in¬ 
stead of ratifying and confirming. The Navy Department 
made Mr. Foreman a “Paymaster’s Clerk” and instead of 
defending its act in so doing the Navy Department is now 
endeavoring to evade its responsibility upon the untenable 
ground that it did not mean what it said in the appointment 
of August 14, 1893, but meant to make Mr. Foreman some¬ 
thing heretofore unknown and unheard of in the Navy, 
namely “a Civilian Paymaster’s Clerk.” 

We doubt not that the appellate court will construe the 
appointment of August 14, 1893, to mean precisely all that 
it expressly meant. Why should not the following announce¬ 
ment by the Supreme Court of the United States be held to 
be apt and interesting in this connection. 

“It is true that if the language used is free from 
ambiguity it is the best evidence of the thing in¬ 
tended, and it is the duty of the courts to find, if 
possible, within the four corners of the act, and from 
the language used, the scope and meaning of the law. 
Lake County vs. Rollins, 130 U. S., 662, 671. It is 
equally true that it is the business of the courts to 
decide what the law is, and not by consideration or 
surmise as to the policy of the Government have the 
effect to adjudge that to be law which has not been 
so enacted by the legislature. Dewey vs. United 

States, 178 U:S., 510,521.” __ ~ 

See White vs. United States, 191 U. S., 545 at 
pp. 551 and 552. 

Does the Government fully realize the absurdity and in - 
justice of this objection to relator s petition f 
- Does the Government fully realize that it is saying to the 
relator and admitting to the public (after seventeen years of 
service by the relator under an appointment reading—‘you 
are hereby appointed Paymaster's Clerk”) that the appoint¬ 
ment contained a false and misleading representation, a mis- 





representation which, however, influenced and induced the 
relator to accept the appointment; that it is saying to the 
appointee and admitting to the public that the oath of office 
as “Paymaster’s Clerk” executed by the relator was a hollow 
mockery, a jest; that it is saying to the appointee and ad¬ 
mitting to the public that the agreement and acceptance 
binding relator, as a Paymasters Clerk, “to comply with and 
be obedient to such laws, regulations, and discipline of the 
Navy as are now in force” was a meaningless formalityt 

Any failure on the part of the legal advisers of the Navy 
Department to appreciate the legal significance and effect 
of the relator’s appointment certainly should not be held by 
this or any other court to be a sensible ground for ruling 
that the appointment was not all in law and in fact what it 
purported to be. 

Whatever might have been the latent intention of the 
Navy Department when the relator’s appointment was made 
is not at this time and place either important or material. 

The Navy Department might have intended the appoint¬ 
ment to make the relator a civil employee only, but that 
was not the intention expressed in the terms of the appoint¬ 
ment. It was not the relator’s conception of the meaniug 
of the appointment and of the intention of the Department. 

If such an intention was entertained by the Navy Depart¬ 
ment then, indeed, did it use language most inappropriate 
for the expression of such an intention. Why did it ex¬ 
pressly appoint the relator a “Paymaster’s Clerk” and re¬ 
quire him to execute an oath of office and an acceptance and 
agreement as such if the intention was to appoint him as a 
civil employee? 

The Secretary of the Navy is a member of the President’s 
Cabinet and the head of a great executive department. He 
is assisted in his great office by men of exceptionally high 
attainments intellectually. He may not always be sur¬ 
rounded by trained, experienced, and astute legal advisers 
alert to prevent the attempted expression of an idea in lan¬ 
guage which, in ordinary and legal acceptation, means the 


contrary of the intention actually entertained, but he knows, 
as the law charges him with knowledge, that when, in the 
exercise of the authority of his office, he performs the official 
act of appointing a person a “Paymaster’s Clerk” and re¬ 
quires of that person an oath of office and an acceptance and 
agreement as such, that the person so appointed becomes a 
“Paymaster’s Clerk,” and not a civil employee. 

It is too obvious to require further discussion that it never 
was the effectually hidden and concealed intention of the 
Navy Department to make the relator a civil employee, and 
not a “Paymaster’s Clerk.” 

Navy Pay Office, San Francisco, a Station. 

It was argued in the court below and is set out in the 
answer to the petition (Record, page 22) that relator could 
not have been made a Paymaster’s Clerk, although actually 
appointed as such, because the Navy pay office at San Fran¬ 
cisco, California, was not and is not a naval station. This 
is a position somewhat different from that assumed by the 
Government in United States vs. Phisterer (94 U. S., 219). 

In that case Captain Phisterer, an officer of the Army, was 
ordered, at his own request, from Fort Bridger, Wyoming, 
to his home, in New York city, to await orders. Phisterer 
made claim for mileage in traveling from Fort Bridger to 
New York. The Government opposed the claim upon the 
ground that Captain Phisterer’s home became a station 
merely by reason of the captain’s presence there, and that as 
mileage was not allowable for travel between stations when 
officers are permitted to exchange stations at their own re¬ 
quest, or are transferred at their request from one regiment 
or company to another, the claim should not be allowed. 

In the case cited the Government contended that an of¬ 
ficer's home—his private residence—was a military station . 

In the case at bar the Government contends that the 
Navy Pay Office, San Francisco, California, is not a station, 
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although in the “Navy and Marine Corps List and Direc¬ 
tory for August, 1911, will be found (at page 72), under 
the heading “Navy Yards and Shore Stations,” and under 
the subhead “Naval Station, Mare Island, California,” the 
following: “Purchasing and Disbursing Paymaster. Pay 
Inspector Ziba W. Reynolds.” Inspector Reynolds is the 
officer in charge of, and stationed at, the Navy Pay Office, 
San Francisco, California, and immediately under whom this 
relator served during a part of the long period of his service 
in and for the Navy. Said “Directory” shows the said Navy 
Pay Office to be in, and a part of, the “Naval Station, Mare 
Island, California.” Would the Government seriously con¬ 
tend that the “Union Iron Works, San Francisco,” the 
“Depot Quartermaster's Office, San Francisco, California,” 
both of which are mentioned in said “Directory” under the 
subhead “Naval Station, Mare Island, California,” are not 
stations? We cannot believe that the Government would so 
contend, although there would appear to be more merit in 
such a contention with respect to the “Union Iron Works, 
San Francisco,” than with respect to the Navy Pay Office, 
San Francisco, for the former is owned and controlled by a 
private corporation engaged in shipbuilding, while the latter 
is in every conceivable respect a Government owned and 
controlled agency. The “Union Iron Works” is not such a 
place “where troops are assembled or military stores kept,” 
and yet, indisputably, it is a naval station. 

In answering and denying the Government's contention 
in United States vs. Phisterer, supra, the Supreme Court said: 

“It is a misuse of language to designate as a post 
or a military station a cottage in a country village in 
no way distinguishable in its use or appointments 
from every other residence in the village, because one 
of the persons who lives in it is an officer in the Army. 
There was no exchange of stations by Captain Phis¬ 
terer, and, therefore, nothing to except his case from 
the general law which allowed him mileage for his 
travel in proceeding to his home.” 


6e 
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In this very case of United States vs. Phisterer (upon 
which the Government based its contention in the court 
below that the Navy Pay Office, San Francisco, California, 
is not a station), we find language plainly expressing the 
opinion of the court that the term “military station” means 
and includes a place “where military duty is performed.” If 
Pay Inspector Ziba W. Reynolds, Purchasing and Disbursing 
Paymaster at the Navy Pay Office, San Francisco, California, 
is not performing military duty at that place, it might well 
be asked, then, what duty is he performing there; why is 
he there; is he, also, while there, merely a civilian employee? 

In United States vs. Phisterer, the court said: 

“This word (station) has a recognized and a dif¬ 
ferent meaning under different circumstances. It is 
a technical word in church regulations, in the science 
of ecclesiology, in the civil law, in surveying, in 
railroad language, and in military science. See Rich¬ 
ardson and Worcester Diet. 

“A ‘military station’ is merely synonymous with 
the term ‘military post/ and means a place where 
troops are assembled, where military stores, animate 
or inanimate, are kept or distributed, where military 
duty is performed or military protection afforded,— 
where something, in short, more or less closely con¬ 
nected with arms or war is kept or is to be done.” 
(Italics are ours.) 

In Caldwell's case, 19 Wallace, 264, at page 268, the court 
defined a military station as— 

“ A place or department where a military duty is to 
he discharged, * * *.” (Italics axe ours.) 

What “military duty is performed” at the Navy Pay Of¬ 
fice, San Francisco, California? 

We will answer that question by quotation from the Navy 
Regulations of February 25, 1893, whieh were in effect on 
August 14, 1893, the date of the relator’s appointment. 
Article 1341, chapter 26 of those regulations reads as follows: 
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“Purchasing pay officers, for the purchase of sup¬ 
plies at their respective stations and for the payment 
of bills, advances, mileage, and allotments, shall be 
assigned to Navy pay officers in the following places: 
Boston, New York, Philadelphia, Baltimore, Wash¬ 
ington, Norfolk, and San Francisco ” (Italics are 
ours.) 

Section 1, article 1353, of the same regulations, reads, in 
material part, as follows: 

“Purchasing pay officers shall procure all articles, 
necessary to be bought by open purchase, at the 
places at which they are stationed, if it is prac¬ 
ticable to do so. * * *” 

Does not the foregoing clearly establish the fact that 
“military duty is performed” at the Navy Pay Office, San 
Francisco, California? 

Does not the foregoing clearly establish the fact that the 
Navy Pay Office at San Francisco, California, is a place 
“where something, in short, more or less closely connected 
with arms or war is kept or is to be done. t} 

We respectfully submit that there is absolutely no merit 
in the Government’s contention that the Navy Pay Office, 
San Francisco, California, is not a station. 

The Government contradicts its own records, its own ac¬ 
tion, in advancing a contention so utterly devoid of any 
merit whatever as argument against the claim of the relator. 


“Pay of the Navy”—“Pay Miscellaneous ” 

Pay Prescribed by Section 1556, Revised Statutes. 

In the court below it was contended that relator “was at 
all times a civil employee of the Navy Department and not 
an officer of the Navy,” 1st, because his pay, $2,000 per 
annum, was in excess of the pay prescribed by section 1556 
of the Revised Statutes, and, 2nd, because his pay was dis- 
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bursed from the subhead of the naval appropriation acts 
known as “Pay Miscellaneous/’ and not from the subhead 
“Pay of the Navy” (Record, page 29). 

This is not a proceeding in which the relator is seeking an 
adjustment of his pay account, neither is it a proceeding in 
which the United States is seeking to recover from an officer 
of the Navy a sum of money paid to him in excess of his 
lawful pay. 

All questions as to whether or not the relator should make 
refund to the United States before receiving any pay as a 
retired officer are questions not properly before this tribunal. 
Such questions are neither material nor interesting in a pro¬ 
ceeding to determine the single question whether by reason 
of the appointment of August 14, 1893, and the service 
thereunder the relator became a Paymaster’s Clerk and, 
therefore, an officer of the Navy and entitled to retirement. 

In United States vs. Burchard, 125 U. S., 176, at pp. 
180,181, the court said: 

“Overpayments made at one time by mistake could 
be corrected and properly charged against credits 
coming in afterwards. His pay was fixed by law, 
and the disbursing officers of the Department had no 
authority to allow him any more. If they did, it was 
in violation of the law, and he has no nght to keep 
what he thus obtained. Whether the Government 
can in any case be precluded from reclaiming money 
which has been paid by its disbursing and accounting 
officers under a mistake of law, is a question which 
it is not now necessary to decide any more than it was 
in M’Elrath vs. United States, 102 U. S., 426, 441, 
when it was suggested. This is a case where the dis¬ 
bursing officers, supposing that a retired officer of 
the Navy was entitled to more than it turns out the 
law allowed, have overpaid him. Certainly under 
such circumstances the mistake may be corrected.” 

If the Government has any complaint or criticism to 
make against its auditing officers for payments to an officer 
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of the Navy in excess of the amounts prescribed by law, this 
is neither the time nor the place for making it. 

In this case it would appear that the Government is con¬ 
tending that a person who receives, from the Secretary of 
the Navy, a paper bearing the signature of that officer and 
reading— 

“You are hereby appointed Paymaster’s Clerk for 
duty at the Navy Pay Office, San Francisco, Cali¬ 
fornia,” 

is required, under penalty of forfeiture of his status and 
rights as Paymaster’s Clerk, to make immediate and diligent 
inquiry to determine whether the Secretary of the Navy 
acted within the law in fixing the salary to be paid under 
such an appointment. 

We would suppose it to be sound in theory, at least, that 
an officer of the Navy is justified in presuming that the Sec¬ 
retary of the Navy acts advisedly in making appointments 
and does not exceed his authority in fixing the pay under 
appointments. 

If the payment of $2,000 per annum was, in fact, a pay¬ 
ment in violation of law, the violation certainly was not com¬ 
mitted by the relator, and upon no sound theory can pun¬ 
ishment therefor be visited upon him by depriving him of 
the status and of rights acquired and vested under the ap¬ 
pointment, oath of office, acceptance and agreement which 
were ail made and executed before the first pajjnent under 
the salary of $2,000 per annum was made to relator. 

Counsel preparing this brief regrets that he is unable to 
cite any adjudicated cases in which such a contention as is 
made by the Government in this case has been considered 
by any court. Counsel has carefully examined the United 
States Supreme Court Reports, the Court of Claims Reports, 
and the Reports of Decisions by The Comptroller of the 
Treasury. In none of these sets of reports could counsel 
find a single case in which the Government advanced the 
proposition that it advances in the case at bar, viz., that an 
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error in paying an officer of the Government an amount in 
excess of the salary prescribed by Congress had value as evi¬ 
dence tending to show that an appointment to office, an oath 
of office, and an acceptance and agreement under the ap¬ 
pointment of office were not in law and in fact what they in 
express terms purport to be. 

Neither section 1386, R. S., the law providing for clerks 
to “Paymasters at Stations,” nor section 1566, R. S., the law 
providing for their pay, specifies any particular appropria¬ 
tion from which their salaries shall be disbursed. 

The acts making appropriations for the maintenance of 
the Navy are entitled acts “Making Appropriations for the 
Naval Service ” 

The relator’s pay was disbursed under these appropria¬ 
tion acts and never, since his appointment of August 14, 
1893, under any other act or acts. 

The Government now contends that because relator’s pay 
was charged against the amount appropriated under the 
heading, “Pay, Miscellaneous,” and not under the heading 
“Pay of the Navy,” that therefore he was at all times a civil 
sendee employee and not a Paymaster’s Clerk. 

In other ivords the Governments contention here is, that 
it is not the act creating or establishing an office, but the 
appropriation act caiTying the pay of the incumbent that 
should be examined to determine the character, grade, or 
class of the office held. 

If it could be shown that the members of this court have 
been receiving their salaries by checks, or warrants, charged 
by the accounting officers of the Government to “Pay Mis¬ 
cellaneous,” would such a showing require it to be held that 
they had ceased to be justices of the Court of Appeals of the 
District of Columbia? 

We have shown, hereinbefore, that the relator was ap¬ 
pointed, “Paymaster’s Clerk.” We have shown also that the 
Navy Pay Office, San Francisco, is a station. 

This showing is all that was incumbent upon us to make 
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in order to establish our contention that Mr. Foreman was a 
Paymaster’s Clerk within the meaning of sections 1386 and 
1556, R. & Does the Government insist that we must show 
further that there is nothing in any statute, or decision, to 
the effect that acceptance by an officer of the Navy, for a long 
period of time, of pay from one subhead of an appropriation 
“for the naval service” instead of another subhead, will 
per 8e operate to vacate, or cause to lapse, that officer’s duly 
made and accepted appointment to an office duly created or 
established by law? 

Does the Government insist that we further show that 
none of the annual appropriation acts, since Mr. Foreman’s 
appointment, has so amended sections 1386 and 1556, R. S., 
as to make it possible for the Secretary of the Navy, by esti¬ 
mating for a particular Paymaster’s Clerk’s pay under ‘Thy, 
Miscellaneous,” instead of “Pay of the Navy,” to deprive 
that Paymaster’s Clerk of his office, without notice to him? 

If an error was made in charging relator’s pay to the 
wrong subhead of an appropriation the error is certainly 
not one chargeable to him but one for which the Secretary 
of the Navy and the auditing officers of the Government are 
primarily and wholly responsible. 

Sec. 3662, R. S.— 

“All estimates for the compensation of officers au¬ 
thorized by law to be employed shall be founded upou 
the express provisions of law, and not upon the au¬ 
thority of executive distribution.” 

It is not infrequent that mistakes are made in crediting 
or charging disbursements under the subheads of appropria¬ 
tions. Such mistakes are remedied by the simple clerical 
process of making the charge against the proper subhead and 
crediting the other. 


We do not know of any case, other than the one at bar, in 
which it was contended that a duly appointed and qualified 
officer of the Government may lose his status and rights as 
such officer by permitting himself to be paid, by the account¬ 
ing officers of the Government, from the wrong subhead of 
an appropriation. 

While it is wholly immaterial under the issue in t.hig pro¬ 
ceeding whether relator’s pay was charged or credited against 
the right or wrong subhead of any appropriation, it is inter¬ 
esting to note the fact that the act making appropriations 
“for the naval service” for the year ended June 30, 1894 
(the fiscal year within which Mr. Foreman was appointed 
Paymaster’s Clerk), provided that the amount appropriated 
under the subhead “Pay, Miscellaneous,” should be dis¬ 
bursed for— 

“Expenses of purchasing paymasters’ offices of the 
various stations, including clerks ; * * 

(Italics are ours.) 

It is true also, however, that the appropriation, “for the 
Naval Service” for the same year provided for disbursements 
under the subhead “Pay of the Navy,” to “Clerks to Pay¬ 
masters at Yards and Stations.” 

The relator might properly have been paid from either 
“Pay of the Navy,” or “Pay, Miscellaneous.” 

“Pay of the Navy” provided for “clerks to paymasters at 
yards and stations.” The relator was appointed as a clerk 
to a paymaster stationed at the Navy Pay Office, San Fran¬ 
cisco, California. Relator’s appointment expressly made him 
a “Paymaster’s Clerk.” He took oath of office as such and 
executed an acceptance and agreement as such. The Navy 
Pay Office at San Francisco, California, as shown hereinbe¬ 
fore, is a “station.” Would it be possible to show a stronger 
claim for payment from “Pay of the Navy” than this? 

“Pay, Miscellaneous,” provided for “expenses of pur¬ 
chasing paymasters’ offices of the various cities, including 


clerks, * * The relator was appointed as a clerk to 
a paymaster stationed at the Navy Pay Office, San Franciso, 
California. The Navy Pay Office at San Francisco is a 
“Purchasing Paymaster’s Office.” Relator was a clerk 
therein, a Paymaster’s Clerk. “Pay, Miscellaneous,” does 
not expressly provide for payment to paymasterclerks in 
“purchasing paymasters’ offices,” but will any one say that 
the auditing officers of the Government committed a gross and 
inexcusable error in holding that the words “including 
clerktf’ was intended to cover payments to paymasterclerks 
in such offices as well as other clerkst 

If it can be of any assistance to the Government in this 
case (we know it can be of no detriment to us), we will con¬ 
cede that under the terms of the appropriation acts, and in 
view of the fact that the relator was duly appointed a Pay¬ 
master’s Clerk, it would seem that his pay should have been 
disbursed from “Pay of the Navy” and not from “Pay, Mis¬ 
cellaneous.” The relator, however, be it remembered, had 
no voice in deciding from which fund he should be paid. 
He had neither right nor duty with respect to the preparation 
of the estimates for the Navy Department, and had neither 
right nor duty to determine the subheads of an appropriation 
act. Neither had he right or duty to question either the 
propriety or legality of disbursement to him, as a Pay¬ 
master’s Clerk, from “Pay, Miscellaneous,” instead of “Pay 
of the Navy.” 

Conceding that it always has been the intention and object 
of the Navy Department to have included under “Pay of 
the Navy” the total amount of pay for all officers in the 
service of the Navy; conceding even so much as that it has 
ever been the purpose of Congress in appropriating “for the 
naval service” that no disbursement for the pay of any officer 
of the Navy should be made from any amount other than 
that provided under “Pay of the Navy,” what effect could 
such admissions of fact possibly have upon the single ques¬ 
tion presented in this case, viz., whether the relator became 
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a Paymaster's Clerk by reason of the appointment, oath and 
acceptance and agreement under such appointment? 

Congress has never yet, to our knowledge, authorized the 
Secretary of the Navy to deprive an officer of his status, and 
rights as such by including his pay in an estimate other than 
that of “Pay of the Navy.” 

If the object of Congress to provide for the pay of all offi¬ 
cers of the Navy under the appropriation “Pay of the Navy” 
has ever been defeated it has been because the Navy Depart¬ 
ment has through a misunderstanding of the legal effect of 
one, or more, of its appointments mistakenly classified some 
persons as civil employees instead of as officers of the Navy 
and has estimated for their pay under “Pay, Miscellaneous,” 
or under some subhead other than “Pay of the Navy.” 

Congress is advised as to the financial needs of the Navy 
by the Secretary of the Navy. If the Secretary errs in the 
giving of advice by stating to Congress that the Navy needs 
less money under “Pay of the Navy” and more money 
under “Pay, Miscellaneous,” than is required by reason of 
the true and legal status of appointees of the Secretary, and 
the Congress unwittingly appropriates in accordance with 
such erroneous advice, certainly the act of appropriation is 
not a legislative confirmation and adoption of the erroneous 
opinion of the Secretary that certain appointees are civil em¬ 
ployees and not paymasters’ clerks. Certainly such act of 
appropriation would not be legislation depriving the ap¬ 
pointees of the status and rights duly acquired under their 
appointments. Certainly such act of appropriation would 
not be abolishment by legislation of the offices held by such 
appointees. 






61 


Specification of Error Numbered Three . 

(Record, page 37.) 

Executive Order of May 6, 1896, Without Effect to Impair 

Status as Paymasters Clerk. 

Under this heading we deem it appropriate again to refer 
to the fact that the Navy Department based its rejection of 
relator's application for retirement Upon the alleged ground 
that— 

“he has served in a civil capacity undet* the classified 
civil service since May 6, 1896, and that as hfe is not 
serving as an officer in the Navy at the present time , 
he cannot be transferred to the retired list in accord¬ 
ance with his application." (See letter of May 25, 
1909, from Chief of Bureau of Navigation to Patrick 
H. Loughran hereinbefore referred to.) 

Ih the Twenty Per Cent cases, 13 Wallace, 668, at 673, the 
court in commenting upon the meaning of the words, “in 
the civil service," said: 

“Beyond doubt those words were intended to contra¬ 
distinguish the service described from that of the 
military or naval service." 

The executive order of May 6, 1896, was based, expressly, 
upon the authority given the President by section 1753 of 
the R. S., and by the act to regulate and improve the civil 
service of the United States, approved January 16, 1883. 
Said section 1753 authorizes the President to prescribe regu¬ 
lations-^ 

“for the admission of persons into the civil service of 
the United States," 

and to— 

“establish regulations for the conduct of persons who 
may receive appointments in the civil service” 




Obviously, the President of the United States had no in¬ 
tention to cause the said order of May 6, 1896, to affect, in 
any way, the status of an officer of the Navy. The said 
order of May 6, 1896, was an order which was, necessarily, 
intended to extend to and affect only positions and persons 
in the civil service of the United States. 

Even if it had been the intention of the President that 
the order of May 6, 1896, should operate as a dismissal from 
service of officers filling positions classified by that order, 
such intention could not have been carried out, as there is no 
power in either the President or the Secretary of the Navy 
to dismiss officers, at will. 

In United States vs. Perkins, 116 U. S., 483, it appears 
that Perkins, a cadet engineer in the Navy, was the recipient 
of a letter from the Secretary of the Navy notifying him 
that he was not required to fill any vacancy in the naval 
service and was thereby honorably discharged. Perkins 
protested against this order as illegal and regarding himself 
as continuing in the service sued for his pay subse¬ 
quently accruing. It was argued by the Government in 
that case that the Secretarv of the Navy had lawful authority 

- — V 

to discharge Perkins from the service at will. The court 
said: 


“This authority is claimed on the ground that the 
plaintiff was not an officer in the naval service within 
the meaning of Rev. Stat. 1229, which provides that 
‘No officer in the military or naval service shall in 
time of peace be dismissed from service except upon 
and in pursuance of the sentence of a court-martial 
to that effect or in commutation thereof - and that 
consequently the right to remove and discharge him 
from the public service is implied in the power of 
appointment. 

“In reply to this position, the Court of Claims, in 
its opinion in this case, said: 

“ ‘In this view we cannot concur. That a cadet- 
engineer like the claimant was a graduate and in the 
naval service we have already decided; that he was 
an officer is made manifest by the terms of the Con- 
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8 ti tut ion, which provides that ‘Congress may by law 
vest the appointment of such inferior officers as they 
think proper in the President alone,- in the courts of 
law, or in the heads of Departments.’ Congress has 
by express enactment vested the appointment of cadet- 
engineers in the Secretary of the Navy, and when 
thus appointed they become officers and not em¬ 
ployees. United States vs. Germaine, 99 U. S., 508; 
Moore vs. United States, 95 U. S., 760; United States 
vs. Hartwell, 6 Wall., 385.” 

At page ten of the Government’s answer to the amended 
petition (Record, page 6) will be found the following: 

“that during his incumbency of said office, by virtue 
of an executive order of the sixth day of May, A. D. 
1896, the said petitioner, with all other employees 
of the Navy Department serving in a clerical capacity 
outside of the District of Columbia, was placed in the 
classified civil service of the United States and became 
subject to the rules and regulations applicable to civil 
service employees of the Government.” 

In other words, the Navy Department takes the position 
that by force of the executive order of May 6, 1896, the re¬ 
lator was dismissed from the office of Paymaster’s Clerk and 
thereby made a civil-service employee. 

In the written memoranda of argument by the Govern¬ 
ment, in the court below, under the demurrer to the first 
answer, appears the following- 

“If, therefore, it is conceded for the sake of argu¬ 
ment that Mr. Foreman was a Paymaster’s Clerk, the 
custom of the Navy and Treasury Department is to 
construe such office as continuing only during the 
continuance of the particular duty of the pay officer 
upon whose nomination he was appointed.’ 

The relator’s amended petition (Record, page 11) alleges, 
and the allegation is not denied in the Government’s answer, 
that Pay Inspector Edward Bellows, upon whose nomination 
the relator was appointed Paymaster’s Clerk, was not de- 
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tached from service at the Navy Pay Office, San Francisco, 
California, until November 20, 1896, six months subsequent 
to the executive order of May 6, 1896. 

In its answer to the amended petition the Government 
affirmatively alleges that the relator was dismissed as a Pay¬ 
masters Clerk by the executive order of May 6, 1896, and, 
by such order, made a civil-service employee. In the Gov¬ 
ernment’s memoranda of argument in the court below it 
was contended, as indicated in the above quotation there¬ 
from, that the relator’s appointment as Paymaster’s Clerk 
ceased and terminated on November 20, 1896; the date of 
termination “of the particular duty of the pay officer upon 
whose nomination he (relator) was appointed.” It is im¬ 
material to us upon which of these two variant arguments the 
Government will, ultimately, rely, as it is relator’s conten¬ 
tion that the appointment as Paymaster’s Clerk was not ter¬ 
minated either by the executive order of May 6, 1896, or by 
the detachment, on November 30, 1896, of Pay Inspector 
Edward Bellows from “the particular duty” he assumed at 
the Navy Pay Office, San Francisco, California. 

A Paymaster’s Clerk remains such unless by court-martial, 
resignation, or in some other manner or by other proceed¬ 
ings provided for by the laws of Congress or the Navy regu¬ 
lations, and applicable to paymaster’s clerks, he loses or is 
deprived of his status as such Paymaster’s Clerk. Certainly 
the executive order of May 6, 1896, was not a removal from 
office by any means, or any manner, provided for by the 
laws of Congress, or by the regulations for the government 
of the Navy. 

On August 6, 1908, the Comptroller of the Treasury, in 
an opinion as to the status of Paymaster’s Clerk E. E. Mit¬ 
chell, said: 

“The doubt in the mind of Paymaster Wallace as 
to the right of Mr. Mitchell to the pay provided for 
paymaster’s clerks appears to have arisen from the 
uncertainty as to the effect upon the status of pay¬ 
masters’ clerks to general storekeepers of having been 



55 


placed in the classified civil service, at the request of 
• the Secretary of the Navy, April 15, 1903. Before 
that date Mr. Mitchell was reappointed at each change 
of paymasters assigned as general storekeepers at 
the Navy Yard, Mare Island, and since that date he 
has continued without reappointment regardless of 
changes in paymasters serving as general storekeepers . 

“This office in a decision of August 14, 1903 (10 
Comp. Dec., 165), held that a Paymaster’s Clerk so 
continued in the service without reappointment was 
still entitled to pay as such. And the fact that this 
class of paymasters’ clerks were placed in the classi¬ 
fied civil service does not affect the designation of 
their office nor their pay. Congress might change 
their pay whenever it might see fit so to do. The 
act of May 13, 1908, appropriates, as the annual ap¬ 
propriation acts heretofore have done, under ‘Pay 
of the Navy,’ for:” 

The appointments of Mitchell and Foreman were made 
under the same law. Mitchell was appointed February 1, 
1893. Foreman was appointed August 14, 1893. If Mit¬ 
chell remained a Paymaster’s Clerk regardless of the inclu¬ 
sion of his position in the classified civil service, we respect¬ 
fully submit that Foreman also remained a Paymaster’s 
Clerk, and, therefore, an officer of the Navy despite the 
executive order of May 6, 1896. 

Referring to the Government’s statement (Record, page 
29) that it is the custom of the Treasury Department to 
construe the office of Paymaster’s Clerk as continuing only 
during the period of service by the pay officer upon whose 
nomination the clerk was appointed (a statement contra¬ 
dicted by the Comptroller’s decision above referred to), we 
respectfully, and cheerfully, say that even if true this would 
not “feeze” us for an instant. The Treasury Department 
might construe and interpret from now until the “crack of 
doom” without acquiring jurisdiction and power to settle 
finally the questions raised in this proceeding. But it is not 
true, at least not true in this case, that the Treasury Depart¬ 
ment ceased to recognize relator as a Paymaster’s Clerk after 
Inspector Bellows’ detachment. 
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Exhibit “E” of the amended petition (Record, page 15) 
in this case is a copy of part of a report made, on or about 
May 5, 1909, by the Auditor for the Navy Department, to 
the Secretary of the Navy, or to the Bureau of Navigation. 
The correctness of said Exhibit “E” has not been assailed 
by the Government in its answer, and is, therefore, a part 
of petitioner’s case. Said Exhibit “E” shows that the Treas¬ 
ury Department (/or the Auditor for the Navy Department 
is an officer of the Treasury) audited and paid the relator’s 
account as a Paymaster's Clerk from September 11, 1893, to 
November 30, 1908. 

Specification of Error, Numbered Four. 

(Record, Page 37.) 

Acceptance of Appointment of November 20, 1908, Did Not 
Divest of Right to Retirement as Paymaster's Clerk. 

Relator alleges in his petition (Record, page 9) and it is 
not denied by the Government in its answer, that the only 
appointment made and the only oath of office taken subse¬ 
quent to the appointment of August 14, 1893, was the ap¬ 
pointment of November 20, 1908. There was a period of 
about fifteen years during which the appointment of August 
14, 1893, as Paymaster’s Clerk remained unrevoked, un¬ 
modified, and unamended, unchanged and unquestioned. 
The relator attained the age of 62 years on July 1, 1906, 
during said period. 

The appointment of November 20, 1908, reads as follows: 

“You are hereby promoted from Chief Clerk at 
$2,000 per annum U. S. Navy Pay Office, San Fran¬ 
cisco, California, and appointed Chief Clerk in the 
same office with pay at the rate of $2,100, per an¬ 
num, ‘Pay, Miscellaneous,’ to take effect when you 
have executed the required oath.” (Italics are ours.) 
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The relator was not in the service as a “Chief Clerk” when 
the appointment of November 20, 1908, was made. He was 
in the service then as a Paymasters Clerk under a duly made 
and then legally existing appointment as such. He could 
not, therefore, have been “promoted from” Chief Clerk for 
the very simple reason that he had never been a Chief Clerk. 
The letter of appointment of November 20, 1908, was the 
first attempt or act by the Navy Department, of which this 
relator had notice, to impress upon his position or office the 
character of Chief Clerk instead of Paymasters Clerk. It 
was the first intimation to petitioner that the Navy Depart¬ 
ment regarded, or desired to regard, his office as that of Chief 
Clerk instead of Paymasters Clerk. 

The relator strongly suspected when the promotion of 
November 20,1908, was made that it was a concealed attempt 
to estop him from further claiming the rights of a Pay¬ 
masters Clerk of the Navy. 

The relator suspected the probable legal effect of accept¬ 
ance of the promotion, and, moved by that suspicion, he 
consulted counsel. He was advised by counsel that he should 
immediately make application for retirement as a Paymas¬ 
ters Clerk. The relator's conduct after receiving notice of 
the promotion clearly shows that he “knew the law and acted 
upon that knowledge with vigilance. Thus he waived no 
rights and lost none ” (see Ide vs. United States, 25 Ct. CL, 
401). 

In the case just cited the Court of Claims said: 

“In time of peace, at least, an officer is not obliged 
to obey an illegal order. If such an order dismissing 
a subordinate from office be issued by a superior, but 
not by the highest officer in authority, the subordi¬ 
nate is not left without some obligations resting upon 
him. It becomes his duty, at once, or within a rear 
sonable time, to appeal to the highest authority for 
revocation, modification, or correction of the illegal 
order. If he obeys and submits to the order without 
appeal and without objection for an unreasonable 
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length of time he must be held to have abandoned 
all title and claim to the office and to its emoluments, 
and to have waived his right to both.” (Italics are 
ours.) 

The history of the case at bar shows that the relator did 
act within a reasonable time to bring up for adjudication 
the question of the effect of the acceptance by him of the 
promotion of November 20, 1908. 

The history of the case presents facts conclusively showing 
that there had been no acquiescence by the relator in the said 
promotion of November 20, 1908. 

There was no abandonment by the relator of his office as 
Paymaster's Clerk. 

This “promotion” of November 20, 1908, was an unso¬ 
licited and unexpected increase in the pay of the relator. 
The relator did not refuse the “promotion” or increase in 
his pay. To have refused would have been disobedience, as 
the “promotion” “was issued in pursuance of such authority 
by the superior officer of said petitioner” (Record, page 25). 
He did, however, shortly after the appointment, and on 
April 17, 1909, make formal application for retirement, 
with the results set out in the petition. The application for 
retirement was the real answer of the relator to the said letter 
of appointment. 

The relator’s suspicion of the motive and purpose of the 
Navy Department in making the “promotion” of November 
20, 1908, was w T ell founded. The suspicion he then enter¬ 
tained has been confirmed by subsequent developments, for 
witness the following from the Government’s answer to the 
amended petition (Record, page 25): 

“That from the date of said acceptance of his ap¬ 
pointment as Chief Clerk, Navy Pay Office, San Fran¬ 
cisco, California, until June twenty-seventh, A. D. 
1910, the petitioner received the emoluments of said 
office as Chief Clerk as aforesaid, at the rate of $2,100 
per annum, and this defendant avers that by the 
acceptance of the said office and the emolwments ind - 



dent thereto, the petitioner, ipso facto, ceased to retain 
his■former position as a civilian Paymaster's Cleric al 
said Navy Pay Office, or ?as Paymaster's Clerk, as is 
averred in said petition” (Italics ax© ours.) 

The foregoing is less than an admission by the Navy De¬ 
partment of its covert design in making the “promotion” of 
November 20,1908, but it is just as convincing as an express 
admission would be. 

The Government is therefore requesting that this court 
rule and hold that acceptance of the ‘ ‘promotion” of Novem¬ 
ber 20, 1908, was a resignation of the former appointment 
as Paymasters Clerk; was an act of renunciation by the re¬ 
lator of all his rights acquired under the appointment of 
August 14, 1893. 

In making this request of the court the Government must 
have overlooked its own contention, expressly made at pages 
seven and eight of its answer to the amended petition (Rec¬ 
ord, page 25), that it was the duty and obligation of the rela¬ 
tor, under his oath of office as a Paymaster’s Clerk and as an 
officer of the Navy, to accept the said promotion of Novem¬ 
ber 20, 1908, without question or ado as a command, or 
order, from a superior officer, or to incur liability for punish¬ 
ment for failure to accept. 

This is what appears at the said pages in the Government’s 
answer (Record, page 25): 

“Further answering, the defendant says that upon 
acceptance of his appointment as civilian Paymaster’s 
Clerk, under date of August fourteenth, A. D. 1893, 
the petitioner herein subjected himself during his 
service to comply with and be obedient to such laws, 
regulations, and discipline of the Navy as were then 
in force or that may be enacted by Congress or estab¬ 
lished by other competent authority. He, therefore, 
avers that the said’order of November twentieth, A. D. 
1908, was issued in pursuance of such authority by 
the superior officer of said petitioner (Italics are 
ours.) 

/ C -*« . V* 




In short, the relator, under the Government’s contention, 
was between the devil and the deep blue sea with respect to 
the “promotion” of November 20,1908. His superior officer 
had commanded him—had ordered him—to perform a duty 
(in the performance of which the superior officer would se¬ 
cure a renunciation of all rights under the appointment as 
Paymaster’s Clerk) under a threat that refusal to perform 
would subject relator to “discipline of the Navy” as an officer 
of the Navy under his appointment as Paymaster’s Clerk. 

Does the Government admit that it practiced coercion in 
securing relator’s acceptance of the “promotion” of Novem¬ 
ber 20, 1908? Enforced acceptance of the “promotion” 
would not have been legal acceptance at all. 

The acceptance of the “promotion” was not a resignation 
as Paymaster’s Clerk, because there was no intention on the 
part of the relator to resign. To constitute a valid resigna¬ 
tion, there must be some unequivocal indication of an inten¬ 
tion to resign on the officer’s part. 

In O’Shea vs. United States, 28 Ct. Cl., 392, it was held 
that an officer who, having been appointed in a recess of the 
Senate, taken his oath, and notified his acceptance to the 
War Department, is requested by the Adjutant General to 
return the letter of appointment as having been sent him 
prematurely, does not, by obeying the order, resign his office. 

The “promotion” was made after the relator attained the 
age of sixty-two years. 

Voluntary acceptance of the “promotion” and the subse¬ 
quent drawing of pay at $2,100 per annum, instead of $2,000 
per annum, might possibly be regarded by the court as a 
revocation by the Navy Department of the appointment of 
August 14, 1893, but upon no tenable theory could the court 
find that the acceptance was an intentional relinquishment 
of relator’s rights as a Paymaster’s Clerk. His application 
for retirement within a short time after acceptance of the 
“promotion” very plainly indicates that he had no intention 
of permitting the Navy Department to claim—with any 







right to make the claim—that acceptance of the promotion 
was an intentional waiver, an abandonment, a renunciation 
of his accrued and vested right to retirement. If relator had 
known that it was the design of the Navy Department to 
trick him into a relinquishment of his rights as a Paymas¬ 
ter's Clerk by extending to him an appointment to a new 
office—the office of “Chief Clerk"—at an increase of pay of 
$100 per annum, is it believable that the relator, who in 
November, 1908, was more than sixty-four years of age, 
would have accepted the “promotion" in lieu of his accrued 
right to retirementt 

The answer is contained in the statement of the question. 

There is nothing in law or decision to the effect that an 
accrued and vested right to retirement as an officer of the 
Navy may be lost by continuance in service, either as an 
officer or as a clerk, after the age of retirement has been 
reached. 

There are, however, provisions of law to the effect that 
after an officer has been retired— after the right to retirement 
has been established and recognized, and the officer is actu¬ 
ally upon the retired list and receiving pay as a'retired offi¬ 
cer —he cannot accept other office without forfeiture of his 
rights as a retired officer. 

With respect to Army officers it is the law (sec. 1222, 
R. S.): 

“No officer of the Army on the active list shall hold 
any civil office, whether by election or appointment, 
and every such officer who accepts or exercises the 
functions of a civil office shall thereby cease to be an 
officer of the Army, and his commission shall be 
thereby vacated." 

The only provision of law on this subject applicable to 
officers of the Navy is section 1440, R. S., as follows: 

“If any officer of the Navy accepts or holds ap¬ 
pointment in the diplomatic or consular service of the 
Government, he shall be considered as having re¬ 
signed his place in the Navy, and it shall be filled 
as a vacancy." 
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The Enforced Tender of Resignation of January 7, 1911. 

After application and reapplication, after argument and 
reargument to effect relator’s retirement without the neces¬ 
sity of resort to the courts, the Navy Department, by its letter 
of December 14, 1910 (Record, page 19), to the relator, took 
drastic action in these words: 

“The Department has approved your application 
for leave without pay up to and including December* 
30, and if you are unable to report for duty at the 
expiration of the same the Department will accept 
your resignation, otherwise you will be discharged.” 

The Navy Department, in and under which this aged 
relator had served for much longer than a generation, gave 
notice to him that if he could not stay the ravages of increas¬ 
ing old age and regain the strength of body to enable him 
to resume the duty that he had so long performed with credit 
to his country and to himself he would be discharged forth¬ 
with. Not honorably discharged. Simply discharged. No 
word of appreciation or kindness appears in that imperative 
notice, couched in the harsh, cold, unsympathetic language 
of command and determined finality. 

Aged, broken in health, sensitive, and proud of the credit¬ 
able record made in the naval service, to which his life had 
been devoted, the relator, whose service had taught him 
obedience, saw in that message a command from a superior 
officer —an order to resign, or to have his career in the Navy 
terminated without credit—terminated in a manner which 
would be regarded by old service associates, friends, and the 
public as lacking credit, favor, and honor. The said letter 
indicated that his superior officer required of him a resigna¬ 
tion, and that failure to meet that requirement would be 
punished by discharge. 

The Department had, on June 27, 1910, stopped all pay¬ 
ments to him. His repeated, urgent appeals for retirement 




had been denied. Disappointed, discouraged, outraged by 
the contention that the Government did not mean what it 
said when, on August 14, 1893, it expressly appointed him 
a “Paymaster’s Clerk,” broken physically and absolutely 
unable because of feeble health to return to duty, there was 
naught else for the relator to do but to tender a resignation. 

He had discharged well and fully his duty to the naval 
service and to the Nation. The naval service had failed of its 
duty to him. Reluctantly and with grief, he resigned, to 
appeal to the Nation, through its courts, for performance 
of that duty to him enjoined upon the naval service by the 
command of the people speaking through their Congress. 

Accordingly, on January 7, 1911, the relator tendered his 
resignation as shown by Exhibit “J” of the amended peti¬ 
tion (Record, pages 19 and 20). This tender of resignation 
contains the following statement: 

“I respectfully hereby tender my resignation as 
Paymaster's Clerk, U. S. Navy, and in doing so 
hereby protest against the action of the Department 
in notifying me that unless such resignation is ten¬ 
dered, I will be discharged from the service, hereby 
reserving all right as a Paymaster's Clerk in the U. 8. 
Navy under the laws of the United States, and the 
regulations of the Navy, it being understood that this 
resignation is executed and tendered in obedience to 
what I regard as an order or command of the De¬ 
partment of the Navy addressed to me, and requiring 
me to file this resignation. I tender the resignation 
under compulsion, in obedience to a command of a 
superior officer, and to obviate the possibility of an 
order of discharge from the service being entered. 

“I have the honor to be, sir, 

“Very respectfully, 

“(Sgd.) George L. Foreman." 

The protest appearing in the foregoing was made for the 
purpose of preserving all of relator’s rights and to obviate 
the possibility of any reasonable impression that any of those 
rights were relinquished. 



It was not a protest questioning the power of the Secre¬ 
tary to revoke the appointment as Paymasters Clerk. We 
without the least damage to relator’s case, concede 
the power of the Secretary to terminate the service of a 
Paymaster’s Clerk by revoking his appointment at any* 
time. We might futher concede, without damage to relator’s 
case, that acceptance of the “promotion” of November 20, 
1908, operated as a revocation of the relator’s appointment 
as Paymaster’s Clerk. That “promotion” however, was made 
after he attained the age of sixty-two years. 

But revoked, it never was, by the executive order of May 
6, 1896. 

But revoked, it never was, by any mere practice in the 
keeping of records or accounts in the Navy Department, or 
in the Treasury Department. 

But revoked, it never was, by any practice under and in 
pursuance of any mere opinion by Navy Department or 
Treasury Department officials. 

There is good reason for the statement that even up to this 
moment the appointment of August 14, 1893, as Paymaster’s 
Clerk is still in force and effect. 

While there was a tender of resignation as Paymaster’s 
Clerk, executed on January 7, 1911, there has never been an 
acceptance thereof. The tender of resignation of that date 
was not a tender of resignation as Chief Clerk. It was an 
express tender of resignation as Paymaster’3 Clerk. 

A resignation by a military officer does not take effect until 
he has received notice of its acceptance. If he leaves his post 
without such notice, he renders himself liable to the pen¬ 
alties for desertion (12 Stat., 316). 

It may be conceded to be the rule that the resignation of 
a civil officer takes effect when it is received by the appoint¬ 
ing bureau. United States vs. Wright, 1 McLean, 509; 
Gates vs. Delaware Co., 12 Iowa, 405; People vs. Porter, 6 
Cal., 26. 

As we have said before, the tender of resignation executed 






January 7, 1911, was a tender of resignation as Paymaster’s 
Clerk. 

The acceptance of the resignation (Record, page 20) is 
dated January 11, 1911, and reads, in part, as follows— 

“Your resignation as Chief Clerk at $2,100 per 
annum, United States Pay Office, San Francisco, Cali¬ 
fornia, is hereby accepted, to take effect January 7th, 
1911.” 

The resignation was not, therefore, accepted as tendered. 
There has been no acceptance of the resignation as Pay¬ 
master’s Clerk, and unless the court should hold that the 
promotion of November 20, 1908, was a revocation of the 
appointment of August 14, 1893, we must regard the ap¬ 
pointment as Paymaster’s Clerk as now in force and effect 
for the reason that, under the law, a Paymaster’s Clerk’s 
resignation is not effective until accepted. 

Specification of Error Numbered Five. 

(Record, Page 37.) 

The Act of June 24, 1910 (30 Stat ., 606.) 

We believe that we have shown convincingly hereinbefore 
that the relator is entitled to retirement under section 1444, 
R. S. Let us now inquire whether he is not within the pur¬ 
view of the act of June 24,1910, swpra — 

“All paymasters’ clerks shall, while holding ap¬ 
pointment in accordance with law, receive the same 
pay and allowance and have the same rights of re¬ 
tirement as warrant officers of like length of service 
in the Navy.” 

On November 14, 1910, while relator was in the service, 
he made application for retirement under the said act. On 
December 3, 1910, the Bureau of Navigation, of the Navy 
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Department, in acting upon the said application, said (Rec¬ 
ord, page 18): 

“George L. Foreman is not a Paymaster's Clerk in 
the United States Navy. The Bureau understands 
that he is a civil-service employee in the United 
States Navy Pay Office, San Francisco, Calif." 

On December 6, 1910, the Assistant Secretary of the Navy 
denied the application, saying (Record, page 18): 

“Mr. Foreman is a civil employee and therefore 
has no status for retirement under the laws governing 
in the naval service." 

Shortly after this denial of the application, and on De¬ 
cember 14, 1910, the Assistant Secretary of the Navy noti¬ 
fied Mr. Foreman that (Record, page 19)— 

“The Department will accept your resignation, 
otherwise you will be discharged." 

Shortly after this, and on January 7, 1911, the relator, 
disheartened and exhausted, tendered the resignation to- 
which we have hereinbefore alluded. 

The attention of the court is respectfully, but earnestly, 
invited to the opinion of the Attorney General of the United 
States under date, September 19, 1910. This opinion dis¬ 
cusses the said act of June 24, 1910. This opinion is chiefly 
interesting because it contains therein a disclosure of the ani¬ 
mus of the Navy Department toward paymasters' clerks in 
general. It contains references to a lengthy opinion by the 
Judge Advocate General of the Navy in which he argues 
that the act was never intended to extend the benefits of 
section 1453 of the Revised Statutes to paymasters’ clerks. 
There has never been any disposition on the part of the 
Navy Department so to construe the retirement laws as to 
confer any benefit thereunder to paymasters' clerks. The 
policy of the Navy Department with respect to paymasters' 
clerks has been a policy of repression, and the opinion re- 


ferred to contains but a single item of evidence in support 
of this statement. A reading of the said opinion will show 
what little reason in law there is for the views entertained 
by the Judge Advocate General concerning the case with 
respect to which the opinion of the Attorney General was 

solicited. In that opinion it was said— 

• 

“In other words, this act, with reference to retire¬ 
ment, places paymasters’ clerks in precisely the same 
condition as are warrant officers.” 

If the promotion of November 20, 1908, did have effect 
as a revocation of the appointment of August 14, 1893, of 
course relator was not, therefore, on June 24, 1910, the date 
of said act, holding an appointment as Paymaster's Clerk “in 
accordance with law.” He was, however, on that date, in 
the service of the Navy Pay Office, San Francisco, Califor¬ 
nia, and was, also, under and by his application for retire¬ 
ment, virtually protesting against his being “thrown out,” 
or tricked out of the service by the promotion of November 
20, 1908, two years after he had attained the age of sixty- 
two years. 

The said act of June 24, 1910, was legislation which 
pimply expressly gave to paymasters' clerks the right to 
retirement. The said act simply made unmistakably clear 
and plain the existence of a right which was declared to 
exist long prior to that act. It was held by the Attorney 
General in his opinion of January 22, 1909, that— 

“Paymasters’ clerks are now officers of the Navy 
in the constitutional sense as well as in the general 
and more popular sense attributed to the word ‘offi¬ 
cer’ by the court in Hendee's case.” 

That opinion was rendered upon a request from the Navy 
Department for an “opinion on the question whether a 
Paymaster’s Clerk is an ‘officer of the Navy’ within the mean¬ 
ing of the act approved May 13,1908.” 

The Navy Department accepted the opinion of January 




22, 1909, and many paymasters’ clerks have been retired 
in pursuance of that opinion. 

The act of June 24, 1910, therefore, merely more ex¬ 
plicitly declared the existence of the right to retirement than 
did the law prior to that date. 

Justice Barnard's First Opinion. 

(Record, page 2, et seq.) 

In Justice Barnard’s first opinion (Record, page 2), it is 
said: 

“Section 1445, Revised Statutes, provides that cer¬ 
tain officers therein named shall not be placed upon 
the retired list except on account of physical or mental 
disability, and they are excepted from those entitled 
to retirement under section 1444. Among those of¬ 
ficers so excepted are assistant paymasters and past 
assistant paymasters, and it would hardly be supposed 
that Congress intended that officers in the pay depart¬ 
ment of the Navy, of less rank than assistant pay - 
masters, should have the benefit of such retirement, 
while their superiors were expressly excluded from 
such benefit.” (Italics are ours.) 

Section 1444, Revised Statutes (originally enacted De¬ 
cember 21, 1861), is expressly applicable to li any officer .** 

It is a familiar principle that a general clause as fully 
comprehends the particulars within its designation, as if 
those particulars had been especially enumerated. United 
States vs. United Verde Copper Co., 196 U. S., 207, 215. 
See also Gardner vs. Collins, 2 Pet., 58, 91; United States vs. 
Denver, etc., R. Co., 150 U. S., at 12. 

Section 1445, Revised Statutes (originally enacted July 
16, 1870), expressly qualified or amended section 1444 by 
declaring that officers in certain specified grades or ranks 
should not be retired under section 1444. 





It is a familiar principle that where there is, in a statute, 
a particular enumeration, and also a general one, which, in 
its most comprehensive sense, would include what is em¬ 
braced in the former, the particular enactment must be oper¬ 
ative and the general enactment must be taken to affect 
only such cases within its general language as are not within 
the provisions of the particular enactment. 

Warrant officers of the Navy are not expressly excepted 
by the terms of section 1445 from enjoyment of the benefits 
of section 1444. Yet, warrant officers are, “of less rank than 
assistant paymasters.” 

The decision in Brown vs. United States (113 U. S., 568) 
was not brought to Justice Barnard’s attention in the first 
argument of this case before him. In that case a decision 
by the Court of Claims was reviewed and affirmed. The 
Court of Claims had found— 

“The acts of August 3, 1861, 12 Stat., 287, and of 
December 21, 1861, 12 Stat., 329 (the latter now 
being section 1444* R. S.), were, soon after their 
enactments, construed by the President and Navy 
Department to include warrant officers, and under 
that construction it had been the uniform practice of 
the President to place warrant officers on the retired 
list, and a large number of these officers had been so 
retired.” 

In affirming the Court of Claims the Supreme Court 
said— 

“It must be conceded that were the question a new 
one, the true construction of the section would be 
open to doubt. But the findings of the Court of 
Claims show that soon after the enactment of the act 
the President and the Navy Department construed 
the section to include warrant as well as commissioned 
officers, and that they have since that time uniformly 
adhered to that construction, and that under its pro¬ 
visions large numbers of warrant officers have been 
retired. This contemporaneous and uniform inter¬ 
pretation is entitled to weight in the construction of 
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22, 1909, and many paymasters’ clerks have been retired 
in pursuance of that opinion. 

The act of June 24, 1910, therefore, merely more ex¬ 
plicitly declared the existence of the right to retirement than 
did the law prior to that date. 


Justice Barnard's First Opinion. 


(Record, page 2, et seq.) 

In Justice Barnard’s first opinion (Record, page 2), it is 
said: 


“Section 1445, Revised Statutes, provides that cer¬ 
tain officers therein named shall not be placed upon 
the retired list except on account of physical or mental 
disability, and they are excepted from those entitled 
to retirement under section 1444. Among those of¬ 
ficers so excepted are assistant paymasters and past 
assistant paymasters, and it would hardly be supposed 
that Congress intended that officers in the pay depart¬ 
ment of the Navy, of less rank than assistant pay¬ 
masters, should have the benefit of such retirement, 
while their superiors were expressly excluded from 
such benefit.” (Italics are ours.) 

Section 1444, Revised Statutes (originally enacted De¬ 
cember 21, 1861), is expressly applicable to "any officer ” 

It is a familiar principle that a general clause as fully 
comprehends the particulars within its designation, as if 
those particulars had been especially enumerated. United 
States vs. United Verde Copper Co., 196 U. S., 207, 215. 
See also Gardner vs. Collins, 2 Pet., 58, 91; United States vs. 
Denver, etc., R. Co., 150 U. S., at 12. 

Section 1445, Revised Statutes (originally enacted July 
16, 1870), expressly qualified or amended section 1444 by 
declaring that officers in certain specified grades or ranks 
should not be retired under section 1444. 




It is a familiar principle that where there is, in a statute, 
a particular enumeration, and also a general one, which, in 
its most comprehensive sense, would include what is em¬ 
braced in the former, the particular enactment must be oper¬ 
ative and the general enactment must be taken to affect 
only such cases within its general language as are not within 
the provisions of the particular enactment. 

Warrant officers of the Navy are not expressly excepted 
by the terms of section 1445 from enjoyment of the benefits 
of section 1444. Yet, warrant officers are, “of less rank than 
assistant paymasters.” 

The decision in Brown vs. United States (113 U. S., 568) 
was not brought to Justice Barnard’s attention in the first 
argument of this case before him. In that case a decision 
by the Court of Claims was reviewed and affirmed. The 
Court of Claims had found— 

“The acts of August 3, 1861, 12 Stat., 287, and of 
December 21, 1861, 12 Stat., 329 (the latter now 
being section 1444; R. S.), were, soon after their 
enactments, construed by the President and Navy 
Department to include warrant officers, and under 
that construction it had been the uniform practice of 
the President to place warrant officers on the retired 
list, and a large number of these officers had been so 
retired.” 

In affirming the Court of Claims the Supreme Court 
said— 

“It must be conceded that were the question a new 
one, the true construction of the section would be 
open to doubt. But the findings of the Court of 
Claims show that soon after the enactment of the act 
the President and the Navy Department construed 
the section to include warrant as well as commissioned 
officers, and that they have since that time uniformly 
adhered to that construction, and that under its pro¬ 
visions large numbers of warrant officers have been 
retired. This contemporaneous and uniform inter¬ 
pretation is entitled to weight in the construction of 
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the law, and in a case of doubt ought to turn the 
scale. 

♦ ***** * 

“These authorities justify us in adhering to the 
construction of the law under consideration adopted 
by the executive department of the Government, and 
are conclusive against the contention of appellant, 
that section 23 of the act of August 3, 1861, did not 
apply to warrant officers.” 

Like boatswains, sailmakers, carpenters, and gunners, war¬ 
rant officers of the Navy, paymasters’ clerks do not advance 
in rank. The rank and grade of warrant officers and pay¬ 
masters’ clerks remain the same regardless of the period of 
service. They belong to a class of officers whose rank and 
grade is not changed by the promotion or by the retirement 
of their seniors in the same class. In other words, there is 
no such thing in the naval service as a warrant officer or 
a Paymaster’s Clerk ever reaching a rank or grade higher 
than that of warrant officer or Paymaster’s Clerk. Theirs is 
a fixed and permanent rank or grade, and no matter how 
long they remain in the service they remain always as war¬ 
rant officers or paymaster’s clerks. 

The reason for the enactment of section 1445, R. S., was 
to prevent the appointment of men advanced in years to 
the grades or ranks specified in section 1445 and their early 
retirement thereafter. Said section 1445 is applicable only 
to line and staff officers of the Navy. It is very plainly and 
by express terms restricted to those two classes of officers. 

We have gone to great length in this argument and have, 
we believe, discussed every conceivable phase of the case at 
bar. 

We have spared no effort, but have given abundantly of 
our time and attention, in the hope that the court may have 
within the limits of this argument all the principles of law, 
and a reference to all the authorities with which counsel 
is familiar, and upon which the petition for mandamus is 
based. 




Conclusion. 


Review of this argument for summarization of its con¬ 
tents and restatement of all or any of the propositions we 
have urged upon the court on behalf of the relator is not 
deemed either necessary or advisable. 

We have made no point, nor have we advanced any argu¬ 
ment herein, which would receive added weight or force from 
a mere restatement thereof at this place. If anything we 
have said herein is meritorious and effective as argument the 
court will have discovered it after a reading of this brief 
in its entirety, and, therefore, we fail to perceive how or to 
what extent it could possibly be of any advantage to the 
relator, or to the court, to attempt to summarize, in com¬ 
paratively few words, propositions of law and of fact which, 
if having merit at all, have merit only in the way they have 
been supported by discussion, argument and citation of 
authority. 

While we have no desire to summarize our own argument, 
and as we wish to avoid the expense to our client of the 
printing of an argument in reply to what may appear in the 
Government’s argument in answer hereto, we feel that we 
should not close without attempting a fair summary of the 
defense made by the Secretary of the Navy so far as that 
defense is apparent from the Secretary’s answer. 

The Secretary advances, for judicial sanction by this ap¬ 
pellate court, numerous propositions, none of which was 
deemed by the court below sufficiently sound as an express 
basis for decision. Although twice afforded an opportunity 
for dismissing the petition upon all or any of the grounds 
urged by the Secretary the court below twice deemed it 
wise to rest its decision upon a ground not even remotely 
hinted at in the answer and not put forward in argument 
on behalf of the Secretary. Is it not probable, therefore, 
that the court below viewed the Secretary’s defense from the 
standpoint that we have viewed it in our argument herein¬ 
before and in the following summary of that defense? 
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The Secretary urges this court to hold (Record, page 2) 
that the appointment of August 14, 1893, was not what, on 
its face and in its terms, it purported to be. The Navy De¬ 
partment pretends to believe that the oath of office as a Pay¬ 
master’s Clerk, and the agreement and acceptance as such 
under which the relator agreed to be “obedient to such laws, 
regulations, and discipline of the Navy as are now in force,” 
etc. (Record, page 14), are incidental to the making of a 
person a civiUservice employee. We care little, or nothing, 
now as to what the Navy Department believes, or pretends 
to believe with respect to this case. We are genuinely soli¬ 
citous, however, that this court should not adopt that belief. 

In this case the Government urges the court to hold that 
the Navy Pay Office at San Francisco, California, is not a 
station (Record, page 22), although in United States vs. 
Phisterer, hereinbefore cited, the Government urged the 
court to hold that an officer’s private residence was a station. 
In the case at bar we have shown, hereinbefore, the official 
classification of that office by the Navy and Marine Corps 
Directory as a station and have shown by reference to the 
naval regulations that purchasing paymasters when on duty 
at that office are regarded by the Department as “stationed” 
there. We have shown, hereinbefore, by reference to Navy 
regulations, that at said office numerous important functions, 
in the way of military duty, are discharged; that said office 
resembles a station under the quartermaster’s or commis¬ 
sary’s department of the Army; that a commissioned officer, 
high in rank in the pay corps of the Navy, is constantly on 
duty and stationed there. 

The Secretary urges this court to make a ruling (Record, 
page 29) which, we submit, would be equivalent to a ruling 
that if, under long-continued mistake on the part of the 
accounting officers of the Government, the salary of the 
President of the United States had been paid from “Pay, 
Miscellaneous,” he would be only a de facto President from 
the date of first receipt of such payment, and that from that 
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date the Vice-President would be the de jure President. Will 
this court hold that, as is contended by the Secretary, as 
relator was paid from “Pay, Miscellaneous” and not from 
“Pay of the Navy,” and as he was paid an amount in excess 
of his lawful salary, as alleged by the Secretary, that this is 
determinative of the questions presented under this proceed¬ 
ing? 

The Secretary, in the face of statutory provisions disabling 
the President from dismissing an officer at will, in time of 
peace, contends (Record, pages 26 and 28) that “since May 
6,1896,” relator has been in the civil service, because on th at 
date he was dismissed from the naval service by a blanket 
executive order issued in pursuance of the President’s statu¬ 
tory authority with respect to the civil service, and issued, 
obviously, with no intent to affect the status of either Navy 
or Army officers. 

The Secretary urges (Record, page 26) this court to rule 
that by reason of relator’s acceptance of the “promotion” of 
November 20,1908, he “ipso facto ceased to retain his former 
position as civilian Paymaster’s Clerk at said Navy Pay 
Office, or as a Paymaster’s Clerk, as is averred in said peti- 
tion,” and this contention, mark you, is made in the same 
place where will be found (Record, pages 24 and 26) the 
Secretary’s contention that said “promotion” was an order 
from a superior to an inferior officer, to be obeyed unquee- 
tioningly by the latter under the penalty of disobedience “to 
such laws, regulations, and discipline of the Navy as were 
then in force.” Here, then, is an admission by the Secre¬ 
tary, in his own pleading, that on November 20, 1908, rela¬ 
tor’s agreement to be “obedient to such laws, regulations, and 
discipline of the Navy” was iff full force and effect, wholly 
and entirely unimpaired by the executive order of May 6, 
1896, which elsewhere in the same pleading the Secretary 
contends revoked, canceled, and set aside the appointment 
of August 14, 1893, and made the relator a civil-service em¬ 
ployee. Inconsistent as is this position, it is not leas inoon- 
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aistent and illogical than other positions taken by the Secre¬ 
tary in this proceeding. 

The Secretary admits that his Department said to the 
relator: If you refuse to accept this “promotion” you will 
be punished in accordance with the discipline of the Navy, 
to which you subjected yourself under the agreement in 
connection with your appointment of August 14, 1893, as 
Paymaster’s Clerk, and which is now in force and effect, and 
if you accept the “promotion” you will thereby terminate 
your service as Paymaster’s Clerk. Is there any reason to 
doubt that there was probable cause for relator’s charge that 
under and by such “promotion” the Navy Department “did, 
without warrant of law and after your petitioner’s right to 
retirement as an officer of the Navy had accrued and vested, 
seek and attempt to deprive your petitioner of his status as 
an officer of the Navy” (Record, page 9) ? 

The Secretary urges the court to rule that, as the Navy 
Department “by repeated rulings” and the Treasury Depart¬ 
ment by many decisions (Record, page 29) have held that 
persons situated as was the relator are not entitled to retire¬ 
ment, the questions here presented should be regarded by 
this court as res judicata against the claims of the relator. 
We know of no rule of law making erroneous decisions of 
executive departments, depriving persons of rights under a 
statute of the United States or depriving them of equal pro¬ 
tection of the laws, non-reviewable by the courts and binding 
and conclusive upon them. 

The Secretary urges the court to rule (Record, page 29) 
that the terms of section 1444, R, S., leave to the discretion 
of the President the retirement of officers thereunder. The 
language of that section is plainly mandatory, and neither 
the President nor the Secretary has any discretion to exercise 
when there is a concurrence of two unquestioned facts, viz., 
that the person is an officer of the Navy and that he was 
such officer when he attained the age of sixty-two years. 

The Secretary urges the court to believe that if it, the 
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court, should determine that relator is entitled to retirement, 
that the process of the court requiring the recording of rela¬ 
tor’s name upon the register of retired officers would be 
ineffectual (Record, page 30). In other words, the Secretary 
contends that if this court should hold that relator has a 
right under a statute of the United States, that there is no 
power existent in the judiciary of the country to protect, 
enforce, and establish that right; that Congress gave a right 
withholding any means for enforcement of it, and that the 
retirement laws of the Navy impose no duty upon the Secre¬ 
tary of the Navy to administer under and carry them into 
effect. Unless the principles announced in the great case of 
Marbury vs. Madison, hereinbefore cited, have lapsed into 
“innocuous desuetude,” we are confident that even the ex¬ 
alted office of Secretary of the Navy is still within and under, 
and not beyond and above, the law. 

The Secretary denied, at page 24 of the Record, the alle¬ 
gation of relator, at page 10 of the Record, that he, relator, 
had been “carried upon the rolls or records of the Navy 
Department as a Paymaster’s Clerk,” and in support of his 
denial files as an exhibit (Exhibit “A,” Record, page 31) 
a copy of a letter dated February 10, 1897, from the Navy 
Department to the United States Civil Service Commission, 
which represents that on June 10, 1896, relator was trans¬ 
ferred to the civil service, but there is nothing in this letter 
indicating how relator was earned on the Navy Department 
records before that date. In his answer the Secretary does 
not deny, nor does he question, Exhibit “E” (Record, page 
15) of the relator’s petition, which exhibit is a statement by 
the Auditor for the Navy Department, the custodian of rec¬ 
ords, showing under what designation, description, or name 
officers and employees of the United States are paid. Said 
Exhibit “E” represents the Auditor as saying that relator 
“served at the Navy Pay Office, San Francisco, as Pay Clerk 
from September 11,1893, to November 30, 1908.” Why did 
not the Secretary specifically deny Exhibit “E” of the peti- 
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lion? Exhibit “A” of the answer shows nothing as to how 
relator was carried on the rolls prior to June 10, 1896, and 
says nothing as to how he was carried thereafter, while Ex¬ 
hibit “E” of the petition is express, specific, and positive with 
respect to both of these matters. 

The Secretary, at page 29 of the Record, urges the court 
to hold that by the Department’s acceptance of the resigna¬ 
tion, tendered January 7, 1911 (Exhibit “J,” Record, pages 
19 and 20), which was executed under protest and with a 
saving to relator of all his rights under the laws of the United 
States, and which was (by peremptory command of a supe¬ 
rior officer) ordered filed forthwith under penalty of sum¬ 
mary discharge, the relator relinquished his right to retire¬ 
ment, and now r , being out of the service, as claimed by the 
Secretary, the retirement laws are not applicable to his case, 
and therefore this court may not accord the relief sought. 
If the court countenances this contention, then the Secretary 
of the Navy may, by such a peremptory command to any 
officer —who is in duty bound to obey under his oath of 
office —arbitrarily compel resignations and arbitrarily order 
discharges, carrying with them forfeiture of the rights of 
officers and citizens under the laws of the United States. We 
do not question the power of the Secretary of the Navy to 
discharge a Paymaster’s Clerk, but we do deny that the 
Secretary has the power, by an order of discharge entered 
after the Paymaster’s Clerk has attained the age of sixty-two 
years, to take from that clerk a right which has accrued to 
him under a law of the United States. 

At every place in the Secretary’s answer it is noticeable 
that the Navy Department desires to give the impression that 
this relator is only an audacious interloper; that he has never 
been identified with the Navy; that he has resorted to the 
courts in the hope that a strained, unnatural, and unreason¬ 
able construction of the law might be had to his selfish be- 
. hoof. In his answer (Record, pages 22, 23, and 24) the 
Secretary does not deny relator’s service at the Navy Yard, 


Norfolk, Virginia, in 1865, 1866, 1867, 1868, 1869, 1870, 
and 1872 (Record, page 8). In his answer the Secretary 
admits service by the relator as follows: 

Captain’s Clerk, U. S. S. Wyoming, October 25, 1872, 
to June 21, 1872; Captain’s Clerk, U. S. S. Ossipee , January 
23, 1*874, to May 31, 1876; Paymaster’s Clerk, U. S. S. 
Ossipee , June 1, 1876, to July 10, 1878; Paymaster’s Clerk, 
U. S. S. Wabash , September 29,1879, to November 29,1882; 
Paymaster’s Clerk, U. S. S. Swatara, December 16, 1882, to 
February 8,1883; Paymaster’s Clerk, U. S. S. Quinnebaugh, 
June 22,1884, to August 20, 1885; Paymaster’s Clerk, U. S. 
S. Tennessee , March 13, 1886, to September 5, 1886; Pay¬ 
master’s Clerk, U. S. S. Ossipee, April 1,1887, to October 20, 
1887; Paymaster’s Clerk, U. S. S. Minnesota, April 13,1888, 
to July 3, 1888; Writer, Navy Pay Office, Norfolk Navy 
Yard, Virginia, April 10, 1889, to July 13, 1889; Paymas¬ 
ter’s Clerk, U. S. S. Pensacola, August 8, 1889, to November 
12, 1889. Although denied in the answer, it is set out in the 
petition that relator served at the Navy Yard, Norfolk, Vir¬ 
ginia, as a special laborer from June 15, 1890, until August 
10, 1893, when he resigned to accept the appointment of 
August 14, 1893. 

Does the service of this relator in the Navy and under the 
Navy Department indicate aught else than that since 1865 
he has given practically all of his life, all of a useful life, to 
the service of his country in that branch of such service 
which is now in court under this proceeding employing 
every species of clever argument known to the resourceful 
and experienced counselors of the Government to have sus¬ 
tained by a judicial decision the contention that, in making 
the appointment of August 14,1893, and in using the terms 
employed in that appointment, the Navy Department did 
not mean all that it expressly said? 

We respectfully submit the questions at issue for the con¬ 
sideration of the court, with the fullest and most sincere 
reliance upon, and belief in, the propositions we have herein 
advanced. 
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BRIEF ON BEHALF OF APPELLEE. 
S ta teme nt of Pleadings. 

This is an appeal from a judgment rendered on an order 
overruling a demurrer to the answer of the appellee, to the 
amended petition praying for a writ of mandamus to compel 
the Secretary of the Navy to place the appellant’s name upon 
the register of retired officers of the Navy as a paymaster’s 
clerk. 

In the amended petition for a writ of mandamus filed by 
the appellant, he sets out that on August 14, 1893, he was 
appointed paymaster’s clerk, United States Navy, which 
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position he duly accepted in writing, whereby he agreed and 
bound himself to comply with, and be obedient to, the laws 
and regulations of the Navy; that on September 11, 1893, 
he reported and began performance of duty as paymaster’s 
clerk at the United States Navy pay office at San Francisco, 
California, and by virtue of his appointment and acceptance 
he became an officer of the United States Navy. 

That prior to this appointment he had rendered service 
as paymaster’s clerk in the United States Navy and in other 
capacities in the naval service and under the Navy Depart¬ 
ment, namely: as captain’s clerk, paymaster’s clerk, writer, 
and special laborer, performing clerical work; that from his 
appointment on August 14, 1893, he remained continually 
on duty at the Navy pay office, San Francisco, California, \ 
from September 11, 1893, until and after July 1, 1906, on \ 
which latter date he attained the age of sixty-two years, 
which is the age of retirement of officers of the Navy under 
section 1444 of the Revised Statutes. 

That on November 20, 1908, while he was still on duty 
as paymaster’s clerk at the United States Navy pay office, 

San Francisco, California, under the said appointment of 
August 14, 1893, the acting Secretary of the Navy, without 
authority of law, ordered the appellant “promoted from 
chief clerk at $2,000 per annum, United States Navy pay 
office, San Francisco, California, and appointed chief clerk 
in the same office, with pay at the rate of $2,100 per an¬ 
num.” 

That on April 17, 1909, he made application to the Sec¬ 
retary of the Navy for retirement as an officer of the Navy, 
under section 1444 of the Revised Statutes, and the acting 
Secretary of the Navy, by letter dated May 25, 1909, denied 
said application for retirement upon the ground that the 
petitioner had been employed as a civilian under the classi¬ 
fied civil service since May 6, 1896; that the official records 
of the Navy Department show that Pay Inspector Bellows, 
upon whose nomination the petitioner was appointed pay¬ 
master’s clerk, reported for duty at the United States Navy 



pay office at San Francisco on August 9, 1893, and was de¬ 
tached from service there on November 20, 1896. 

That reconsideration of the refusal to retire the petitioner 
was again made to the Secretary of the Navy and denied 
by a letter of the Acting Secretary of the Navy on March 
9, 1910; that on November 14, 1910, the petitioner having 
rendered service as paymaster’s clerk for a period of twenty- 
six years three months and twenty-three days, as captain’s 
clerk for three years and three days, as writer for three 
months and twenty-one days, and as special laborer for three 
years one month and twenty-five days, he transmitted to the 
Secretary of the Navy an application for retirement under 
the act of Congress of June 24, 1910 (36 Stats., 606), which 
application was denied by the Assistant Secretary on De¬ 
cember 6, 1910, upon the ground that the petitioner was a 
civil employee, and therefore had no status for retirement 
under the laws governing retirement in the naval service. 

That by letter dated December 14, 1910, the Assistant 
Secretary of the Navy approved the petitioner’s request for 
leave without pay up to and including December 30, adding 
that “if you are unable to report for duty at the expiration 
of the same, the Department will accept your resignation, 
otherwise you will be discharged.” In obedience to said 
letter the petitioner tendered an answer, which was, on 
January 11, 1911, accepted by the Navy Department as a 
resignation to be effective on and after January 7, 1911. 

The petitioner further avers that his right to retirement 
was established by his appointment, acceptance and agree¬ 
ment, oath and service as set out in the petition and by the 
provisions of section 1444 of the Revised Statutes and the 
act of June 24, 1910 (36 Stat., 606), but that the Secre¬ 
tary of the Navy refused to place the petitioner’s name upon 
the register of retired officers of the Navy, upon the ground 
that the petitioner was, on May 6, 1896, made a clerk in 
the classified civil service by force of an Executive order or 
regulation of that date. He, therefore, prays that a writ 
of mandamus be issued directing the Secretary of the Navy 
to record the petitioner’s name upon the register of retired 
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officers of the Navy as paymaster’s clerk from the 27th day 
of June, 1910, the same being the date on which the pay 
under his appointment was discontinued (Rec., pp. 7-13). 

The answer of the Secretary of the Navy to the amended 
petition denies that the petitioner was appointed paymaster’s 
clerk, United States Navy, by virtue of the letter of appoint¬ 
ment dated August 14, 1893, and avers that the petitioner 
was, upon the request of Pay Inspector Bellows, appointed 
a civilian paymaster’s clerk, on the fourteenth day of Sep¬ 
tember, 1893, for duty at the Navy pay office, San Fran¬ 
cisco, and that he took oath of office at Portsmouth, Virginia, 
and from there proceeded to San Francisco and was allowed 
and paid his actual traveling expenses (Rec., p. 21). 

The answer further avers that the Navy pay office at San 
Francisco was not a station at which a naval clerk to a pay¬ 
master was or is allowed, and the said Navy pay office was 
not and is not a place where troops are assembled, nor 
where military stores are kept, nor military duty performed, 
but that it was and is an office in the city of San Francisco 
where certain clerical and non-military work connected with 
the business of the Navy is performed, and that it is thirty 
miles distant from the nearest navy yard (Rec., p. 22). 

The answer further denies that the petitioner has ren¬ 
dered any service as paymaster’s clerk in the United States 
Navy subsequent to August 14, 1893. 

The answer further sets out, in detail, the various posi¬ 
tions held by the petitioner, with the length and termina¬ 
tion of each service, showing that he twice resigned his posi¬ 
tions as paymaster’s clerk, namely, in 1883 and 1888, and 
subsequently his position in 1910. The averments of the 
answer set out the various services rendered by the petitioner 
may be summarized as follows: As captain’s clerk three years 
and four days; as paymaster’s clerk prior to his last ap¬ 
pointment on September 11, 1893, eight years and seven 
days; as writer and special laborer, which positions were not, 
and are not, a position in the Navy, but mere civil positions, 
three years, five months and fifteen days; as civilian pay¬ 
master’s clerk at San Francisco, fifteen years, two months 
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and nineteen days; as chief clerk San Francisco, one year, 
six months, and twenty-six days, which said positions at 
San Francisco, the petitioner held as civilian clerk and not 
as an officer of the Navy (Rec., pp. 22-24). 

The answer admits that the Acting Secretary of the 
Navy, by letter dated November 20,. 1908, notified the peti¬ 
tioner that he was promoted from chief clerk at two thou¬ 
sand dollars per annum, United States Navy pay office at 
San Francisco, California, and appointed chief clerk in the 
same office with pay at the rate of twenty-one hundred dol¬ 
lars per annum, pay miscellaneous, to take effect when he 
had executed the required oath, which said appointment was 
accepted by the petitioner on December 1, 1908, and oath of 
office given, as appears from Exhibit C annexed to the an¬ 
swer, and which said appointment was made pursuant to 
the powers of the Acting Secretary and not without war¬ 
rant or authority of law. The answer further denies that 
petitioner was carried on the rolls of the Navy Department 
as paymaster’s clerk, United States Navy, as is shown by 
copy of a letter from the Secretary of the Navy to the Civil 
Service Commission, dated February 19, 1897, showing 
Foreman’s name was borne on the classified civil service 
roll (Rec., p. 24). 

The answer further denies that the appointment of peti¬ 
tioner, of August 14, 1893, has never been revoked, but 
avers that by accepting the appointment as chief clerk, Navy 
pay office at San Francisco, on December 1, 1908, the peti¬ 
tioner ipso facto ceased to retain his former position under 
the appointment of 1893, and by such acceptance and re¬ 
ceiving the emoluments of the new office, his former ap¬ 
pointment was thus canceled. That at various times sub¬ 
sequent to November, 1908, the petitioner made application 
and was granted leave, without pay, each of which applica¬ 
tions was signed by the petitioner as chief clerk Navy pay 
office, San Francisco (Rec., p. 25). 

The answer further denies that the petitioner was in the 
active service of the Navy at any time since September 11, 
1893, other than as a civil employee. It further admits the 



application for retirement under section 1444 of the Revised 
Statutes, which was denied on May 25, 1909. 

The answer further denies that Foreman ever was an 
officer in the Navy since August 22, 1893, and avers that 
the petitioner held his position in the Navy pay office at San 
Francisco, subject to such laws and regulations as may be 
enacted by Congress, and that during his incumbency in 
office, by virtue of an Executive order dated May 6, 1896, 
the petitioner was placed on the classified civil service of 
the United States and became subject to the rules and regu¬ 
lations applicable to civil service employees, and that from 
September 11, 1893, to June 27, 1910, the petitioner was 
paid as a civilian clerk and not as an officer of the Navy, 
and that at no time did the petitioner receive any allowance 
as commutation of quarters, which officers of the Navy are 
entitled to, and that Foreman was not, since August, 1893, 
and is not, a paymaster’s clerk in the United States Navy. 

The answer further denies that the petitioner has ren¬ 
dered service as paymaster’s clerk in the Navy for over 
twenty-six years, and avers that the petitioner has not ren¬ 
dered any service as paymaster’s clerk in the Navy since 
November, 1889, and the total of such service is about eight 
years, and the same is irrelevant, as petitioner is not now 
in the Navy; that his total service as captain’s clerk 
was three years and three days; that he was employed as a 
civilian writer for two months and twenty days, and as a 
civilian laborer for three years one month and twenty-five 
days, but that neither of said positions were positions in the 
Navy, nor entitled the holder thereof to reckon such service 
in length of time for retirement (Rec., pp. 27-28). 

That on November 14, 1910, when petitioner made ap¬ 
plication for retirement, he was then chief clerk and a 
civilian employee, and had been placed on the classified civil 
service list, and received his emoluments as such. 

The answer denies that the refusal of the Secretary of 
the Navy to place petitioner’s name on the register of retired 
officers was arbitrary, or that such petitioner had any right 
of retirement under the statute, and avers that petitioner 
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was placed on the classified civil service list by virtue of 
Executive order of May 6, 1896, and that at no time since, 
nor since his appointment to the Navy pay office at San 
Francisco, has he been an officer in the Navy, nor entitled 
to retirement as such, which is in accord with the repeated 
rulings of the Department 

That on January 7, 1911, the petitioner tendered his 
resignation, which was accepted on January 11, 1911, and 
petitioner is, therefore, not now an officer in the Navy; that 
for years past the officers of the Navy and Treasury De¬ 
partments have construed the appointments similar to the 
appointment of the petitioner to be that of a civil employee, 
not an officer of the Navy, and at no time since August 14, 
1893, has petitioner been an officer of the Navy, nor been 
paid out of the moneys appropriated by Congress for such 
officers, but that petitioner has ever since such date been 
paid out of “Pay, Miscellaneous,” from which civilian em¬ 
ployees are paid, and that the Secretary of the Navy has 
no authority to place petitioner’s name on the list of retired 
officers (Rec., p. 29). 

That the determination of the question whether the peti¬ 
tioner is entitled to be retired as paymaster’s clerk, United 
States Navy, is a matter that rests within the judgment and 
discretion of the President of the United States, under the 
law, and the granting of the writ in this case would be nuga¬ 
tory, as it would not confer the rank, grade or status of re¬ 
tired officer upon the petitioner; that there is, in fact, no 
register kept in the Navy Department of retired paymaster’s 
clerks, but merely a card index, upon which notations are 
made, and such notations do not entitle an officer to rank, 
grade or pay; and the manner of keeping such register has 
at all times been subject to the discretion of the Secretary 
of the Navy, over which discretion the court has no control 
(Rec., pp. 29-30). 

To this answer the appellant interposed a demurrer, the 
principal points of which are that by virtue of his appoint¬ 
ment in 1893 he became an officer in the Navy, and as such 
entitled to retirement under section 1444 of the Revised 


Statutes upon his reaching the age of sixty-two, namely, 
on July 1, 1906; and that his appointment of November 
20, 1908, to chief clerk, Navy pay office, San Francisco, 
could not disturb his status, and that the order of May 6, 
1896, of the President, transferring him to the civil service, 
was without legal effect in altering his status as an officer 
in the Navy, and that his resignation of January 7, 1911, 
did not alter his right to retirement, and he is entitled to 
retirement under the act of June 24, 1910 (36 St. L., 606), 
as well as under section 1444 of the Revised Statutes. 


ARGUMENT. 

Decision in Moeer Case Conclusive. 

The appellant contends that by virtue of his appointment 
in 1893 he became an officer in the United States Navy. 
The appointment reads: “Upon the nomination of Pay 
Inspector Edward Bellows, U. S. N., you are hereby ap¬ 
pointed paymaster’s clerk for duty at the Navy pay office, 
San Francisco, California,” etc. He contends that his status 
as an officer in the Navy has never been altered, and that 
consequently upon reaching the age of sixty-two years on 
July 1, 1906, he became entitled to retirement under the 
provisions of section 1444 of the Revised Statutes, which 
reads as follows: 

“When an officer below the rank of vice-admiral 
is sixty-two years old, he shall, except in the case pro¬ 
vided in the next section, be retired by the President 
from active service.” 

We shall later show, in this brief, that the appellant never 
became an officer in the Navy by virtue of his appointment 
in 1893, and that by order of the President he was placed 
on the classified civil service list in 1896, and was later pro¬ 
moted to chief clerk on the civil service list in 1908, and 
that his resignation of the position which he held was ac¬ 
cepted in January, 1911, and that he was in nowise con- 


nected with the naval service at the time these proceedings 
were instituted. 'But granting, for the sake of argument, 
that the appellant was, at the time of filing this suit, an 
officer in the Navy, still we submit that there is no power in 
the court to direct the writ of mandamus prayed for against 
the appellee, the Secretary of the Navy. 

The appellant’s second contention is that he is entitled to 
retirement under the act of June 24, 1910 (36 Stat. L., 
606). The provision of this act, in so far as it relates to the 
present proceeding, reads as follows: 

“The provision of the act approved May 13, 1908, 
entitled, ‘An act malting appropriations for the 
Naval Service for the fiscal year ending June 30, 
1909/ relating to pay of paymaster’s clerks is hereby 
amended so as to read as follows: ‘All paymaster’s 
clerks shall, while holding appointment in accord¬ 
ance with law, receive the same pay and allowance 
and have the same rights of retirement as warrant 
officers of like length of service in the Navy/ ” 

The provisions of the act of May 18, 1908, which were 
thus amended by the act of 1910, are as follows: 

“When an officer of the Navy has been thirty years 
in the service, he may, upon his own application and 
in the discretion of the President be retired from 
active service and placed upon the retired list with 
three-fourths f he highest pay of his grad* ” 

We thus see that both under section 1444, R. 8., and 
under the act of 1906, as amended by the act of 1910, it is 
the President of the United States who shall retire an officer 
either for age or after thirty years’ service, and not the Sec¬ 
retary of the Navy. The answer of the appellee, to whieh 
in the court below the demurrer of the appellant went, avers 
(Record, pages 29-30) that “the determination of the ques¬ 
tion whether the petitioner is entitled to be retired as pay¬ 
master’s clerk, United States Navy, is a matter that rests 
within the judgment and discretion of the President of the 
United States, * * * and the granting of the writ M 
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prayed for in this case would, in fact, have no force or effect 
upon the rank, grade, status or right of such petitioner, and ' 
would, in fact, be nugatory.” This case, therefore, falls 
within the decision of this court rendered on the second day 
of January of this year in the case of United States ex Rel. 
Moser vs. George von L . Meyer, Secretary of the Navy, in 
which a mandamus was sought aginst the Secretary of the 
Navy to place the petitioner’s name on the list of rear 
admirals retired. This court, in affirming the judgment of 
the lower court dismissing the petition for mandamus, 9aid: 

“Whatever, if any, duty the Secretary of the Navy 
has about the matter of placing the names upon the 
retired list, it is not that he himself shall settle the 
question of grade or of retirement, but after a de¬ 
termination of those questions by the President with 
whom they lie, to give effect to his directions 
♦ * * from both section 1443 of the Revised 
Statutes and the terms of the act of 1906, supra, it 
appears that with the determination of the question 
of retirement, the Secretary of the Navy has nothing 
directly to do; it is for the President. * * * In 

short, the position of the relator comes to no more 
than this; that he has been retired by the President 
of the United States with a grade of captain, while 
he conceives himself to be entitled to retirement with 
the rank of rear admiral, and he asks that the Secre¬ 
tary of the Navy be required, through writ of man¬ 
damus, to place his name upon the retired list with 
the rank of rear admiral, which the President de¬ 
clined to accord him. For this, there is neither duty, 
authority, nor power in the Secretary of the Navy; 
therefore no room for a mandamus to go.” 

We submit the only difference, between the Moser case 
and the case now under consideration, is that in the former 
the petitioner had been retired with the rank of captain and 
believed himself entitled to the rank of rear admiral, while 
in the present case the petitioner has never been retired. 
There is no material difference in the mode in which retire¬ 
ment is made between sections 1443 and 1444 of the Revised 
Statutes. In each instance the retirement is made by the 


President. Under the act of 1908, as amended by the act 
of 1910, an officer after thirty years’ service, may be retired 
11 in the discretion of the President The record in this 
case fails to show that the President has ever retired the ap¬ 
pellant, and we therefore submit that this case should be 
governed by the decision of this court in the Moser case. 
There, as here, the petitioner asked that the Secretary of the 
Navy be required, through the writ of mandamus, to place 
his name upon the retired list, in one instance as a rear ad¬ 
miral retired and in the other as paymaster’s clerk retired, 
which rank or status the President has not accorded him, 
and we submit in the language of this court: 

“For this, there is neither duty, authority, nor 
power in the Secretary of the Navy; therefore, no 
room for a mandamus to go.” 

The appointment of the appellant in 1893 did not 
constitute him a paymaster’s clerk in the Navy, but 
a mere civilian employee. 

A. Navy pay office at San Francisco is not a station. 

The appointment of the appellant in 1893 and his ac¬ 
ceptance did not constitute him a paymaster’s clerk in the 
Navy, and he was hence not entitled to be retired, nor 
to the writ as prayed for in these proceedings. We deny 
that the appellant was ever appointed a paymaster’s clerk 
in the Navy, and the repeated averments of the answer of 
the appellee show that the appellant was not appointed pay¬ 
master’s clerk in the Navy, but a civilian pay clerk. 

To determine the question whether the appellant was ap¬ 
pointed paymaster’s clerk in the Navy, we must look to the 
statutes authorizing the appointment and the payment of 
salary of paymaster’s clerk, and the Secretary’s power, under 
such statutes, to determine whether the appointment of the 
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appellant in 1893 was an appointment as a paymaster’s 
clerk in the Navy, or as a mere civilian pay clerk. 

The positions to which clerks to paymaster’s may be ap¬ 
pointed are prescribed by sections 1386, 1387, and 1388 of 
the Revised Statutes, which read as follows: 

“Sec. 1386. Paymasters of the fleet, paymasters 
on vessels having complements of more than one hun¬ 
dred and seventy-five persons, on supply steamers, 
store vessels, and receiving ships, paymasters at sta¬ 
tions and at the Naval Academy, and paymasters 
detailed at stations as inspectors of provisions and 
clothing, shall each be allowed a clerk. 

• “Sec. 1387. No paymaster* shall be allowed a 
, clerk in a vessel having the complement of one hun¬ 
dred and seventy-five persons or less, excepting in 
supply steamers and store vessels. 

“Sec. 1388. Passed assistant paymasters and as¬ 
sistant paymasters attached to vessels of war shall be 
allowed clerks, if clerks would be allowed by law to 
paymasters so attached.” 

The appellant was appointed upon the nomination of Pay 
Inspector Bellows “Paymaster’s clerk for duty at the Navy 
pay office, San Francisco, California.” 

Manifestly the Navy pay office at San Francisco does 
not come within the provisions of section 1387 nor 1388, 
above quoted, nor can such office be considered to come 
under any of the enumerated places designated in section 
1386, unless it be “paymasters at stations.” If, therefore, 
the Navy pay office at San Francisco is not a “station” within 
section 1386, there was no authority for the appointment of 
the appellant as a paymaster’s clerk in the Navy, and there 
being no authority for such appointment, the Secretary of 
the Navy, being presumed to act within the scope of his 
authority and having appointed the appellant as paymaster’s 
clerk for duty at the Navy pay office, San Francisco, his 
appointment must be regarded as a civilian pay clerk and 
not as a paymaster’s clerk in the Navy. Hence, unless there 
is statutory authority for his appointment, he could not 
become a paymaster’s clerk nor an officer of the Navy. 

See 4 Comp. Dec., 283, and 6 Comp. Dec., 273. 
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In 8 Comp. Dec., 230, the Comptroller, speaking of stat¬ 
utory paymasters’ clerks, said: 

“The law only makes provision for paymaster’s 
\ clerks under certain conditions, and their employ- 
\ ment under any other circumstances is unauthor¬ 
ised.” 

The same is repeated by the Comptroller in his decision 
of July 29, 1909 (16 Comp. Dec., 65). 

To determine this question we must examine whether 
the Navy pay office at San Francisco is a station at which 
the pay officer in charge is entitled to a paymaster’s clerk 
in the Navy. 

By the third paragraph of the appellee’s answer to which 
the appellant’s demurrer in the court below went, it is 
averred: 


“The defendant further avers that the said Navy 
pay office at which said petitioner was employed was 
not and is not now a station at which a naval clerk 
to a paymaster was or is allowed; and further avers 
that said Navy pay office was not and is not a place 
where troops are assembled, nor where military 
stores, animate or inanimate, are kept or distributed, 
nor where military duty is performed or military 
protection afforded, nor where something, in short, 
more or less closely connected with arms or war is 
kept or is to be done, but that it was and is an office 
in the said city of San Francisco where certain 
clerical and non-military work connected with the 
business of the Navy is performed; and the defendant 
further avers that the said Navy pay office is at a 
distance of, to wit, thirty miles from the nearest 
United States navy yard, to wit, the Navy Yard, 
Mare Island, California” (Record, page 22). 

The phraseology above quoted, used in the appellee’s an¬ 
swer, is used by the Supreme Court of the United States in 
the case of United States vs. Pkisterer, 94 U. S., 219, in 
which case the court had under consideration the claim of 
an Army officer for the payment of mileage, under section 
1117 of the Army regulations then in force, which reads: 
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“When officers are permitted to exchange star 
tions, or are transferred at their own request from 
one regiment or company to another, the public will 
not be put to the expense of their transportation. 
They must bear it themselves.” f 

It appears in this case that the officer was stationeckat 
Wyoming and, at his request, was ordered to his'hbme in 
New York to await orders, and he claimed traveling ex¬ 
penses and commutation for quarters while thus awaiting 
orders. Payment of the mileage was refused, and the Su¬ 
preme Court in allowing the claim, because the officer’s 
cottage was not a “station” within section 1117, above 
quoted, said: 

“A ‘military station’ is merely synonymous with 
the term ‘military post,’ and means a place where 
troops are assembled, where military stores, animate 
or inanimate, are kept or distributed, where military 
duty is performed or military protection afforded,— 
where something, in short, more or less closely con¬ 
nected with arms or war is kept or is to be done.” 

Then, after discussing certain Army regulations indi¬ 
cating that “military posts” and “stations” are synonymous, 
the court said: 

“It is a misuse of language to designate as a post 
or a military station a cottage in a country village, in 
no way distinguishable in its use or appointments 
from every other residence in the village, because 
one of the persons who lives in it is an officer in the 
Army.” 

So, we submit that the language of the appellee’s answer, 
having designated the Navy pay office at San Francisco, in 
the manner in which the Supreme Court has decided it, not 
to be a station, that this court may not consider such naval 
pay office at San Francisco a station within the meaning 
of section 1386 authorizing the appointment of paymaster’s 
clerk at such office. 

In the Caldwell case, 19 Wall., 264, the Supreme Court 
again defined a station as being a place where military 
stores are kept or troops assembled. In that case the plain- 
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tiff sued the United States to recover damages for breach of 
transportation contract under which the plaintiff had under¬ 
taken to transport “from the posts, depots, or stations named 
in Article I,” or from any “other posts, depots, or stations 
that may be established” in a certain part of the Western 
country during an Indian war, any number of pounds of 
supplies not exceeding a specified maximum in the aggre¬ 
gate. With reference to the signification of the expression 
above quoted, the court said: 

“The term ‘post/ in this instrument, means a 
military establishment where a body of troops is per¬ 
manently fixed; ‘station’ means a place or depart¬ 
ment where military duty is to be discharged, or the 
synonym of ‘depot,’ a place where military stores or 
supplies are kept, or troops assembled.” 

In 1898 the question arose as to whether an enlisted man 
serving at the naval proving ground, Indian Head, Mary¬ 
land, was entitled to a ration, or commutation thereof, under 
the provisions of the act of January 30, 1885 (23 Stat., 
287, 291), which reads as follows: 

“All enlisted men and boys in the Navy, attached 
to any United States vessel or station and doing duty 
thereon, and naval cadets, shall be allowed a ration, 
or commutation thereof in money, under such limi¬ 
tations and regulations as the Secretary of the Navy 
may prescribe.” 

The question was referred to the Comptroller of the 
Treasury for decision, it being a matter of which that official 
had cognizance, and in the course of his decision it was said 
(5 Comp. Dec., 177,178): 

“The evident purpose was to distinguish between 
persons serving in a strictly military capacity, or 
at the bases of naval operations, and those serving, 
away from the scene of naval operations in a civu 
capacity, although they may have been regularly 
enlisted. It is sufficient to know that only in certain 
cases has such provision been made and in others it 
has not, and tnis office can determine only under 
what circumstances the law allows or does not allow 
rations to enlisted men. 


“Mr. Godfrey is not attached to any United States 
vessel, nor to the ordinary of a navy yard, and the 
question is whether the naval proving ground, where 
he is stationed and doing duty, can be regarded as a 
naval station within the meaning of the act of Jan¬ 
uary 30,1885. 

“* * * The naval proving ground is used sim¬ 

ply as a place for testing guns and other ordnance, 
and is not a headquarters for military operations, 
which a military or naval station is commonly under¬ 
stood to be. The work is civil, not military, in its 
character, and is only a part of the manufacturing 
establishment of the Government. No naval organi¬ 
zation or discipline is maintained, and it is not ‘a 
place where troops are assembled, and where military 
duty is performed or protection afforded/ as stated 
in the decision of the Supreme Court. (Phisterer 
case, supra.) Nor do I think the fact that the naval 
proving ground is under the jurisdiction of the com¬ 
mandant of the Washington navy yard alters the 
case. The distance from Washington to Indian 
Head, where the ground is located, is too great to 
justify treating it as a.part of the navy yard in the 
sense that one located there could be said to be 
‘doing duty 1 at the navy yard, although his name 
might be borne on the navy yard rolls. 

“Not being a station within the meaning of the 
law, I have to advise you that enlisted men stationed 
at the naval proving ground are not entitled to 
rations, and you are not authorized to credit Mr. 
Godfrey with commutation of rations while on duty 
there as an enlisted man.” 


The appellant contends that the Navy pay office at San 
Francisco is a station because in the “Navy and Marine 
Corps List and Directory” for August, 1911, page 72, it will 
be found under the heading “Navy Yards and Shore Sta¬ 
tions,” under the same subhead “Navy Station, Mare Island, 
California,” the following: “Purchasing and Disbursing 
Paymaster, by Inspector Ziba W. Reynolds,” and that as 
such officer was in charge of the Navy pay office, San Fran¬ 
cisco, this enumeration in the Naval Directory constitutes 
the Navy pay office at San Francisco a “station.” 
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Counsel will also find in the same publication, under the 
head of “‘Navy Yards and Shore Stations,” the subhead 
“Proving Ground, Indian Head, Maryland,” which, accord¬ 
ing to the Comptroller of the Treasury’s decision, has been 
adjudicated to be not a naval station, and we therefore sub¬ 
mit that the designation in the Navy and Marine Corps 
List and Directory has no probative force in determining 
whether a certain place is a station within the meaning of 
section 1386 of the Revised Statues. 

The Navy pay office at San Francisco was not the posi¬ 
tion of a paymaster of the fleet, nor was it a vessel, nor 
supply steamer, store vessel, nor receiving ship, nor was it 
the Naval Academy, nor a navy yard, nor was the inspector 
attached thereto an inspector of provisions or clothing, so 
that the only authority, under section 1386, supra, is that 
“Paymasters at stations * * * shall be allowed a clerk.” 

Without its being a station there is no authority in law for 
the appointment of an officer paymaster’s clerk there. 

We therefore respectfully submit that the Navy pay office 
at San Francisco having been defined in the appellee’s an¬ 
swer in the language that the Supreme Court of the United 
States has adjudicated to be not a station, that the Navy 
pay office in question was not, nor is it now, a “station” 
within the meaning of the statutes which were the only au¬ 
thority for the appointment and payment of clerks and 
paymasters, and consequently the appellant’s appointment 
thereat could not, under the law, and did not in fact, make 
him a clerk to a paymaster in the Navy. 

B. Appellant's salary since 1893 has been higher them a 
paymaster's clerk is entitled to, and hence if he received 
the same, he could not have done so as paymaster's clerk in 
the Navy. 

It will be noted that by the terms of the appellant’s ap¬ 
pointment in 1893 he was informed, “Upon the nomina¬ 
tion of Pay Inspector Edward Bellows, U. S. N., you are 
hereby appointed paymaster’s clerk for duty at the Navy 
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pay office, San Francisco, California.” His appointment 
does not read that he was appointed paymaster’s clerk in the 
Navy of the United States, but merely a paymaster’s clerk 
for duty at the Navy pay office in San Francisco. There is 
nothing magical in the particular title, for if, as we have 
seen under the last heading of this brief, the statute does 
not allow a paymaster a paymaster’s clerk in the Navy, there 
is no warrant or authority in law for such appointment. 
While civilian clerks may be employed, and it would be 
anomalous to style such civilian clerk as a paymaster’s 
clerk in the Navy, thus constituting such clerk an officer, 
for he would literally be a civilian clerk, as in the case of the 
appellant. 

The position to which clerks to paymasters in the Navy 
may be appointed are, as we have seen, prescribed by sec¬ 
tions 1386, 1387, and 1388 of the Revised Statutes, and the 
pay of such clerks at the date of the appointment of the 
appellant, in 1893, was fixed by section 1556 of the Revised 
Statutes as follows: 

% 

“Sec. 1556. * * * Clerks to paymasters at 
navy yards, Boston, New York, Philadelphia and 
Washington, one thousand six hundred dollars; Kit- 
tery, Norfolk, and Pensacola, one thousand four 
hundred dollars; Mare Island, one thousand eight 
hundred dollars. 

“Clerks to paymasters at all other stations, one 
thousand three hundred dollars.” 

The remaining provisions of the statute relate to payment 
of clerks upon vessels of the Navy, and hence have no appli¬ 
cation. 

As the appellant does not come within the first paragraph 
of section 1556, Revised Statutes, his pay, if he was at any 
time since 1893 a paymaster’s clerk in the Navy, is regu¬ 
lated by the second paragraph, which provides, “Clerks to 
paymasters at all other stations, one thousand three hun¬ 
dred dollars.” 

By Exhibit E to the answer of the appellee (Record, page 
34), it appears that the appellant “was paid at the rate of 




two thousand dollars per annum from September 11, 1893, 
to November 30, 1908; at the rate of twenty-one hundred 
dollars from December 1, 1908, to June 27, 1910, * * * 
he was paid during the whole period of service from appro¬ 
priation ‘pay miscellaneous.* ” 

If the appellant was an officer of the Navy on the active 
list, as he claims, his salary at the Navy pay office at San 
Francisco was fixed by section 1556, Revised Statutes, at not 
more than one thousand three hundred dollars, that sum 
being the maximum allowed by law for any clerk to pay¬ 
masters at other, stations than those above enumerated in the 
statute, which do not include the Navy pay office at San 
Francisco, but it appears that the appellant has been paid 
at the rate of not less than two thousand dollars per annum 
ever since his appointment. He could not, therefore, have 
been the statutory clerk to a paymaster, as provided for by 
section 1556 R. S., and hence he must have been a civilian 
clerk and not an officer in the Navy. 

If the appellant was an officer his pay was fixed by section 
1556, and section 1765 of the Revised Statutes would be ap¬ 
plicable to his case. This statute reads as follows: 

“Sec. 1765. No officer in any branch of the pub¬ 
lic service, or any other persons whose salary, pay, 
or emoluments are fixed by law or regulation, shall 
receive any additional pay, extra allowance, or com¬ 
pensation, in any form whatsoever, in the disburse¬ 
ment of public moneys, or for any other service or 
duty whatever, unless the same be authorized by law 
and the appropriation therefor explicitly states that 
it is for such additional pay, extra allowance, or com¬ 
pensation.” 

How, then, does it happen that the appellant has received, 
during all this period from 1893, at least seven hundred dol¬ 
lars per annum more than the law allowed him? The an¬ 
swer is simply that he was not an officer in the Navy—not a 
clerk to a paymaster in the sense that he was officer in the 
Navy, for if he had been, he could not have received two 
thousand dollars, and later two thousand one hundred dol- 
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lars per annum, unless under a mistake, which continued 
through such a length of time that it is unreasonable to sup¬ 
pose that such an error would have escaped the accounting 
officers of the Treasury. 

We thus have the construction by the accounting officers 
for all this period that the appellant was not a paymaster’s 
clerk in the Navy else he could not have received the com¬ 
pensation he did, as there is no authority in law for his ap¬ 
pointment, nor for the payment of the salary which he did 
receive. In addition to this, he now seeks a writ of manda¬ 
mus to compel his retirement as an officer of the Navy, and 
by his demurrer to the answer of the appellee, admits that 
he has for years been paid more than he would, under the 
law, have been entitled to as such officer. The apparent 
object of his being placed upon the retired list is to gain 
the retired pay. He does not tender the pay which he thus 
admits that he has, for years, improperly received, and he 
does not, therefore, come into court with clean hands. He, 
therefore, is not entitled to the writ which he now claims, 
under the decision of this court in Garfield vs. United States 
ex Rel. Twmer, 31 App. D. C., 332, and United States ex 
Rel. Laws vs. Davenport , 34 App. D. C., 502, in each of 
which cases, it is said: 

“While the remedy by mandamus is not equitable, 
but strictly legal, yet by analogy to the principles 
prevailing in courts of equity, it is a uniform require¬ 
ment that the relator, in seeking this remedy, must 
come into court with clean hands. If the proceed¬ 
ings have been tainted with fraud, or if the relator 
has, through his negleeto, lost the benefit of a legal 
remedy to which he was once entitled, relief will be 
denied however meritorious the proceedings may be 
on other grounds.” 

We, therefore, submit that if the appellant has been an 
officer in the Navy ever gince his appointment in 1893, and 
as such has received, improperly, pay in addition to the 
emoluments which his office would entitle him to, and now 
cla i ms as such officer and without tendering the pay which 
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he has thus improperly received, even though he be an offi¬ 
cer in the Navy, he is not entitled to the writ which he now 
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C. Further construction by the Department that the ap¬ 
pellant is not an officer in the Navy . 

(a) Traveling expenses .—There is endorsed upon the ap¬ 
pellant’s appointment, which appears as Exhibit A (Record, 
page 13) to the petition: “Traveling expenses allowed Oct 
10, 1893.” Paragraph III of the answer of the appellee 
avers that he received actual traveling expenses from Ports¬ 
mouth, Virginia, to San Francisco. It was held in the 
case of United States vs. Monat, 124 U. S., 303, that only 
those who are, strictly speaking, officers in the Navy are, 
under the law, allowed traveling expenses at the rate of eight 
cents a mile, while all others holding an emolument or ap¬ 
pointment under the United States, although under the 
Navy Department, are to be allowed only their actual travel¬ 
ing expenses. Hence, we see that at the time of the ap¬ 
pellant’s appointment in 1893, the Navy Department con¬ 
strued the appointment of the appellant to be that of a per¬ 
son holding emolument or appointment under the United 
States, and not as an officer of the Navy; otherwise he would 
have received the rate of eight cents a mile allowed to offi¬ 
cers. 

( b ) Pay, Miscellaneous. —By Exhibit E to the appellee’s 
answer (Record, page 34) it is shown that the appellant 
“was paid during the whole period of service, from appro¬ 
priation ‘Pay, Miscellaneous.’ ” The various naval appro¬ 
priation acts since the appellant’s appointment in 1893 have 
substantially the same provisions which appear in the act 
approved March 3, 1893 (27 Stats., 715), which reads, 
under the subhead “Pay of the Navy,” as follows: 

“For pay of officers on sea duty, officers on shore, 
or other duty, officers on waiting orders; officers on 
the retired list; clerks and commandants of yards 
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and stations; clerks to paymasters at yards and sta¬ 
tions; general storekeepers, receiving ships, and other 
vessels; * * *” 

The foregoing will be seen to cover “clerks to paymasters” 
mentioned in and authorized by the statute. The subheads 
of the different acts, “Pay, Miscellaneous,” however, contain 
the following: 

“* * * Expenses of purchasing, paymasters of 

offices in various cities, including clerks, * * *” 

We thus have a legislative recognition that there are 
employed in the Navy the paymaster’s clerks who are offi¬ 
cers in the Navy for certain purposes, and receive their pay 
as such officers under the heading “Pay of the Navy;” while 
there are other clerks to paymasters who are not clerks in 
the Navy, but who receive pay from “Pay, Miscellaneous,” 
from which civilian employees are paid. It was from this 
latter appropriation, “Pay, Miscellaneous,” that the appel¬ 
lant has been paid at all times since he was appointed clerk 
at the Navy pay office at San Francisco. All officers in the 
Navy, including Navy clerks to paymasters, were, in 1893, 
and are today, paid from the Naval Appropriation “Pay 
of the Navy;” while civilian clerks to Navy pay officers are 
paid from “Pay, Miscellaneous.” If the appellant had been 
“Clerk to a Paymaster” and not a civilian clerk, he would 
have been paid from “Pay of the Navy,” instead of “Pay, 
Miscellaneous,” as was actually the case. The answer is 
simply that he was not, and has not been since 1893, an 
officer in the Navy, and is, therefore, not entitled to retire¬ 
ment under section 1444 of the Revised Statutes. 

(c) Leave Without Pay .—The seventh paragraph of the 
appellee’s answer avers (Record, page 25) that the appellant 
from time to time, and at various times, made application 
to the Secretary of the Navy for leave without pay, which 
leave without pay might be granted to a civilian appointed 
at a Navy pay office. The leave without pay was granted 



4 


23 


to him. These applications, the answer avers, since No¬ 
vember 20, 1908, were signed by the appellant as chief 
clerk, Navy pay office, San Francisco. Had the appellant 
been an officer in the Navy, he would have been entitled to 
pay during his leave, and only civilian employees must for¬ 
feit their pay during leave of absence extending beyond 
that allowed annually to civilian employees. We, hence, 
have in this, not only a construction by the Navy Depart¬ 
ment of the appellant’s status as a civilian employee, but an 
admission and recognition by him that he was not, at the 
time of applying for such leave, an officer in the Navy. 

The appellant has not served thirty years in the 
Navy, and hence is not entitled to retirement for 
length of service under the provisions of the act of 
June 24,1910, as amending the act of May 13,1908. 

Under the provisions of the act of June 24, 1910 (36 
Stat., 606), as amending the act of May 13, 1908 (35 Stat., 
128), a paymaster’s clerk may be retired after thirty years’ 
service, in the discretion of the President. It is the Presi¬ 
dent alone who acts, and thus when an officer has not been 
so retired by the President there is no duty on the Secre¬ 
tary of the Navy to place such officer’s name upon the re¬ 
tired list. We confidently submit that as the appellant has 
not been so retired by the President the writ prayed for 
in this case cannot issue. 

Granting, however, for the sake of argument, that a pay¬ 
master’s clerk might be entitled to retirement by the Presi¬ 
dent after thirty years’ service, we still respectfully submit 
that the answer of the appellee, to which in the court below 
the appellant’s demurrer went, conclusively shows that the 
appellant has not served thirty years in the Navy. The 
answer shows that the appellant served as a captain’s clerk 
for three years and four days; as a paymaster’s clerk, prior 
to his appointment in 1893, eight years and seven days; as 
civilian paymaster’s clerk, San Francisco, beginning Sep¬ 
tember 11, 1893, fifteen years two months and nineteen 
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days, and as chief clerk, San Francisco, one year six months 
and twenty-six days, which said positions in San Francisco 
are averred in the answer to have been held as a civilian 
clerk and not as an officer in the Navy. But gr antin g, for 
the sake of argument, that the contention of the appellant 
that his appointment on September 11, 1893, constituted 
him an officer in the Navy and that he continuously held 
such position from then until June 27, 1910, that is for a 
period of sixteen years nine months and sixteen days, yet 
such service, added to his service as captain’s clerk and pay¬ 
master’s clerk, amounts in the total to only twenty-seven 
years nine months and twenty-seven days, and as such is 
not of sufficient length of time to entitle him to retirement 
after thirty years’ service. The answer further avers that 
the positions of writer and special laborer were not and are 
not positions in the Navy, but mere civil positions, and this 
allegation is admitted by the demurrer to the answer. Such 
employment cannot, therefore, be included in reckoning 
length of service, as it is not service in the Navy so as to 
entitle him to the benefits of retirement for thirty years’ 
service. This contention is sustained by the decision of the 
Comptroller of the Treasury (15 Comp. Dec., 524), wherein 
it is held that service as a special laborer (stenographer and 
typewriter) cannot be reckoned in computing length of 
service in the Navy under the act of May 13, 1909. The 
Comptroller said: 


“The service of Mr. Caro as a special! laborer in 
the Department of Supplies and Accounts at Pensa¬ 
cola Navy Yard was service as a civilian as distin¬ 
guished from service in the Navy or as a part of the 
Navy.” 


In Schreiner, Admx., vs. United States, 43 Ct. Cl., 480, 
it was held that service as messenger and clerk in the Quar¬ 
termaster Department of the Army was not service “in the 
Army.” 

We, therefore, respectfully submit that upon arithmetical 
calculation alone the record conclusively shows that the ap¬ 
pellant has not had thirty years’ service in the Navy and 
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hence has not brought himself within the benefits provided 
for by the act of June 24, 1910, as amending the act of 
May 13, 1908. 

The appointment of one as a paymaster’s clerk in 
the Navy does not give him a vested right to the con¬ 
tinuance of this position for life; but it may be re¬ 
voked by the Department terminated by the detach¬ 
ment of the officer who nominated him, or annulled 
by the appointment of a successor without actual 
revocation, or in any other manner. 

The status of a paymaster’s clerk in the Navy is perhaps 
different from that of any one connected with the service. 
Paymaster’s clerks do not hold their appointment continu¬ 
ously after being once appointed, but their service is of an 
intermittent character. This fact is recognized by Congress 
by the act of May 13, 1908 (35 Stat. L., 120), providing 
that— 

“All paymasters’ clerks shall, while on duty, re¬ 
ceive the same pay and allowance as warrant officers 
of like length of service in the Navy.” 

Also by the provisions of the act of June 24, 1910 (36 
Stat. L*., 606), providing: 

“Alii paymasters’ clerks shall, while holding ap¬ 
pointment in aecordance with law, receive the same 
pay and allowance and have the same rights of re¬ 
tirement as warrant officers of like length of service 
in the Navy.” 

The italicized words of the above-quoted statutes indicate 
with as much certainty as though Congress has said ex¬ 
pressly that the paymaster’s clerk does not hold his appoint¬ 
ment continuously after being once appointed, but instead, is 
entitled to be considered as an officer while “holding ap¬ 
pointment in accordance with law,” and not for a further 
period; also that his rights are limited to the time while he 
4d 



is on duty, and his office is not continuous without the per¬ 
formance of duty. 

The manner in which the termination of the appointment 
of a paymaster’s clerk may he made will be seen from the 
following authorities: 

4 Comptroller's Decisions, 283. 

In 1897 a paymaster’s clerk, that is, a clerk appointed 
under section 1386, Revised Statutes, was engaged in assist¬ 
ing the pay officer with whom he was serving, in the settle¬ 
ment of his accounts, in connection with a large vessel which 
was allowed a paymaster’s clerk. He was subsequently, and 
before the termination of that duty, ordered to assist in the 
settlement of the accounts of a small vessel which was not 
allowed a paymaster’s clerk, and the clerk claimed pay 
while engaged in this latter duty, after the completion of 
the settlement of the accounts of the larger vessel. The 
Comptroller of the Treasury held that the paymaster was 
not allowed a clerk for the settlement of the accounts of the 
smaller vessel and said (4 Comp. Dec., 283, 285): 

“This construction is further strengthened by a 
consideration of the laws authorizing the employ¬ 
ment of paymasters’ clerks on vessels of the Navy, 
since it must be presumed that the Secretary in¬ 
tended to limit his action to the scope of his legal 
authority.” 

In this case there was an order to the paymaster’s clerk 
to perform certain services, “and at the expiration of that 
period regard your appointment as paymaster’s clerk in the 
United States Navy revoked.” 

5 Comptroller's Decisions, 272. 

Again, in 1898, a question arose as to whether a pay¬ 
master’s clerk was entitled to compensation if not actually 
employed, and the Comptroller said (5 Comp. Dec., 272, 
273): 

“Paymasters’ clerks are appointed upon the nomi¬ 
nation of pay officers, pursuant to article 1692 in the 


Regulations of 1896, under the authority of sections 
1386, 1387, and 1388, Revised Statutes, prescribing 
the conditions under which such appointments may 
be made. Unless, therefore, a paymaster's clerk can 
bring himself within some one of the provisions of 
said sections authorizing his employment as such, he 
is not entitled to the pay of that position, although 
his appointment may not have been actually re¬ 
voked. (4 Comp. Dec., 283.) While Paymaster 
Rose was attached to a naval station he was entitled 
by section 1386 to a pay clerk, and such clerk was, 
of course, entitled to his compensation as such, but 
after the paymaster was detached no authority ex¬ 
isted, so far as it appears by the letter of Paymaster 
Venable, to employ him. He was without orders 
from September 7 to October 20, 1898, and presum¬ 
ably did no service for any pay officer entitled to a 
pay clerk. Under these circumstances, therefore, I 
can see no authority for his employment, and he is 
not entitled to any pay as clerk during the 

PERIOD IN QUESTION.” (Italic8 OUrS.) 

The foregoing extract indicates how variously these clerks 
are styled, colloquially, for it will be noticed that the Comp¬ 
troller refers to a bona fide paymasters clerk as a pay clerk, 
or, simply, clerk. But it further indicates that such a clerk 
only serves during the incumbency of the office or duty to 
which the pay officer has been ordered, and that when the 
pay officer is detached, or is otherwise separated from the 
duty, the appointment of the clerk also ceases and deter¬ 
mines. 

Again, in the foregoing decision, there appears a copy of 
the orders issued to the clerk to the paymaster, and shows 
the construction placed upon the period of duty of such clerk 
by the Navy Department. The order to the clerk read: 

“Upon the detachment of Assistant Paymaster 
Webb V. H. Rose, United States Navy, from duty as 
the pay officer in charge of the accounts of the sev¬ 
enth and eighth districts United States auxiliary naval 
force, you will proceed to your home and assist that 
officer in the settlement of bjs accounts, and, at the 
expiration of the time allowed by law for this duty, 
regard your appointment as paymaster's clerk in the 
United States Navy revoked . 
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8 Comptrollers Decisions, 230 . 

In 1901 the question of the pay of such a clerk while on 
sick leave was raised. The order to him from the Navy De¬ 
partment read as follows: 

“When discharged from further treatment at the 
United States Naval Hospital, Mare Island, Cal., you 
will proceed to your home, and upon the recom¬ 
mendation of a board of medical survey and the 'Sur¬ 
geon-General of the Navy, you are hereby granted 
sick leave of absence for three months, at the expira¬ 
tion of which period you will regard your appoint¬ 
ment as paymasters clerk in the United States Navy, 
upon the nomination of Harry B. Sullivan, United 
States Navy, dated November 16, 1899, revoked” 

A successor to this clerk was appointed and the effect of 
such action was thus referred to by the Comptroller of the 
Treasury (8 Comp. Dec., 230, 232), who said: 

“Section 1386 of the Revised Statutes allows but 
one clerk to a paymaster at a station, and two clerks 
cannot occupy the same position at the same time. 
The appointment of Mr. Atwell to the position of 
clerk to Paymaster Sullivan, and his entry upon duty 
as such, operated in law to supersede and discharge 
Mr. Alexander, who thereby, and in virtue of such 
appointment and entry upon duty, ceased to be a 

paymaster’s clerk and to be entitled to pay as such. 

♦ * * 

“When his successor was appointed and entered 
upon duty the claimant ceased to be a paymasters 
clerk, and was not thereafter entitled to be paid as 
such ( Ostrander vs. United States, 22 Ct. Cl., 218; 
United States vs. Blake, 103 U. S., 227; United States 
vs. Mimmack, 97 id., 426; United States vs. McEl- 
rath, 102 id., 426). Any action of the Department 
in treating him as still in the service after being 
superseded by his successor was of no effect in con¬ 
tinuing his pay, so long as he did not perform the 
duties of some position where a paymasters clerk was 
authorized by law, and which position was without an 
incumbent.” 


8 Comptroller's Decisions, 824. 

In 1902, in a case somewhat similar in principle to the 
foregoing, the Comptroller (8 Comp. Dec., 824) held: 

“A paymaster’s clerk is removed by operation of 
law upon the appointment and entry upon duty of 
his successor.” 

17 Comptroller's Decisions, 371. 

In a very recent decision, rendered December 5, 1910, the 
Comptroller said (17 Comp. Dec., 371, 372): 

“The appointment of a paymaster’s clerk of the 
Navy may be revoked by the appointment of his suc¬ 
cessor or by the detachment of the paymaster from 
duty in connection with the vessel or station, as well 
as by direct revocation by the Department.” 

We see by the foregoing authorities in several instances 
that the Department directs the paymaster’s clerk, after the 
performance of certain duties, to consider his appointment 
revoked. This power, as we have seen, has been exercised 
for years by the Department and, as far as we can learn, 
has never been questioned. 

Again, the foregoing authorities show that the uniform 
practice of the Department is to consider the appointment 
of a paymaster’s clerk to continue only while serving with 
the officer who nominated him. In the case of the ap¬ 
pellant, if he were a paymaster’s clerk in the Navy, as he 
claims, by virtue of his appointment in 1893, such appoint¬ 
ment, under the above authorities, terminated by opera¬ 
tion of law when Pay Inspector Bellows was detached from 
charge of the Navy pay office at San Francisco on November 
20, 1896, as is shown by the eighth paragraph of the 
amended petition (Rec., p. 11). In fact, by accepting his 
appointment in 1893 he bound himself to be subject to the 
naval laws and regulations. 

The Navy regulations which were in force when the ap¬ 
pellant was appointed in 1893, as found in the edition issued 
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February, 1893, so far as they relate to the appointment 
and status of clerks to pay officers, are as follows: 

“Art. 29. Clerks to pay officers are appointed for 
a limited period. They are subject in all respects to 
the same laws and regulations that govern other per¬ 
sons in the naval service.” 

“Art. 697.” (Repeats substantially the provisions 
of section 1386, Revised Statutes.) 

“Art. 1697. 

“(1) Clerks to pay officers of ships, and principal 
clerks to pay officers at shore stations, will be ap¬ 
pointed by the Secretary of the Navy upon the nomi¬ 
nation of pay officers. 

“(2) In accepting appointments, they shall be re¬ 
quired to bind themselves to be subject to such laws 
and regulations for the government and discipline of 
the Navy as have been or may be enacted by Con¬ 
gress, or established by other competent authority. 
The acceptance must be accompanied by the oath of 
office prescribed by law. 

“(3) The acceptance of an appointment as clerk 
shall be considered as binding such person to serve 
with the officer who nominated him until regularly 
discharged by the Department” 


Thus, we see, according to article 29, clerks to pay officers 
are appointed for a limited period, and by section 3 of article 
1697 the acceptance binds them to serve with the officer 
who nominated them. 

Thus, even admitting that the appellant’s appointment in 
1893 constituted him a “clerk to paymaster,” as provided 
in sections 1386 and 1556, yet the custom of the Navy De¬ 
partment and the accounting officers of the Treasury has 
been to consider the appointment in office of such clerk as 
continuing only during the continuance of the particular 
duty of the pay officer upon whose nomination he was ap¬ 
pointed. 

The Comptroller of the Treasury, in a recent decision (16 
Comp. Dec., 181), said: 

“The only authority for the appointment of pay¬ 
masters’ clerks is in sections 1386 and 1388, Revised 
Statutes. * * * 
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“It will be noticed that the clerk is allowed to the 
paymaster; that is, the appointment is for service 
with the paymaster, and there seems to be no au¬ 
thority of law for his tenure of office after the pay¬ 
master’s work in connection with the vessel to which 
he is assigned as pay officer ends.” 

So that the two executive departments most closely con¬ 
nected with and familiar with the status of paymasters’ 
clerks construe the law in the same way, and in case of 
ambiguity, the construction of the Departments having 
to do with the execution of the law is entitled to great weight, 
especially where the rights of parties have, for many years, 
been determined and adjusted. 

Wedderbwm vs. Bliss, 12 App. D. C., 485. 
Robertson vs. Downing, 127 U. S., 607, 613. 

United States vs. Alabama Railroad Company, 142 
U. S., 615. 

’ ‘ i 

We thus see that the appellant’s appointment did not, 
as he contends, give him a vested right to the continuance 
of the position of paymaster’s clerk for life, but that a pay¬ 
master’s clerk is appointed for a limited period to serve only 
during the assignment of duty of the paymaster who nom¬ 
inates him; that after the paymaster is detached there is no 
authority in law for the continuance of the employment 
of the paymaster’s clerk; and that, in accordance with the 
Navy regulations in force at the time the appellant was 
appointed in 1893, he bound himself to serve with the offi¬ 
cer who nominated him until regularly discharged by the 
Department; that such appointment may be revoked in 
other ways as well as by direct revocation by the Depart¬ 
ment. 

The record in this case, however, shows that the appellant 
continued to serve at the Navy pay office at San Francisco 
after November 20, 1896, when Inspector Bellows was de¬ 
tached, and we therefore submit that he was not the kind 
of paymaster’s clerk which can be thus separated from his 
position; that is, he was not, on November 20, 1896, a pay- 
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master's clerk in the Navy, for had he been, his incumbency 
in office to which he had been appointed would have 
ceased with the departure from San Francisco of Pay In¬ 
spector Bellows. 

We thus submit that the power to terminate the appel¬ 
lant's position as paymaster's clerk rested in the Department, 
and under such power he was, we shall now show, placed on 
the classified civil-service list on June 10, 1896, promoted 
to chief clerk in 1908, and resigned in January, 1911. 

We therefore submit that at the time of reaching the age 
of sixty-two, and at the time of instituting these proceedings, 
the appellant was not an officer in the Navy, nor had he 
any connection with the Navy which entitled him to the 
benefit of the writ which he now seeks. 

Appellant, being a civil employee in the Navy pay 
office, San Francisco, was placed upon the classified 
civil-service list June 10,1896, and never thereafter 
received an appointment in the Navy. 

The twelfth paragraph of the appellee’s answer avers that 
“By virtue of the Executive order of May 6, 1896, the 
said petitioner was classified as a civil-service employee and 
has not, since said date, or at any other time since his ap¬ 
pointment and acceptance of employment in the Navy pay 
office at San Francisco, been an officer of the United States 
Navy entitled to retirement by virtue of the provisions of 
section 1444 of the Revised Statutes” (Record, page 29). 
This fact is admitted by the demurrer. 

A letter from the Secretary of the Navy to the United 
States Civil Service Commission, showing appellant's name 
as one of the persons serving under the Navy Department 
on June 10, 1896, who were transferred to the classified 
civil service on that date in pursuance of the President’s 
order of May 6, 1896, is annexed to Exhibit A to the an¬ 
swer herewith (Record, page 31). 

The sixth paragraph of the petition avers that the appel¬ 
lant became sixty-two years of age on July 1, 1906, over ten 


33 


years after he had been placed upon the classified civil- 
service list, and upon which latter date he claims to have 
been an officer in the Navy and entitled to retirement under 
section 1444 of the Revised Statutes. 

The Executive order of May 6, 1896, was issued by the 
President “in the exercise of the power vested in him by the 
Constitution, and the authority given to him by the 1763d 
section of the Revised Statutes, and by an act to regulate 
and improve the civil service of the United States, approved 
January 16, 1883,” is found in the Thirteenth Report of 
the United States Civil Service Commission, at page 63. As 
there published, it is provided: 

“Rule III. 

“1. All that part of the executive civil service of the 
United States which has been, or may hereafter be, 
classified under the civil-service act, shall be ar¬ 
ranged as follows: The Departmental Service, ♦ * * 
“2. The Departmental Service shall include offi¬ 
cers and employees as follows: * * * 

“(a) * * * 

“(b) All executive officers and employees outside 
of the District of Columbia not covered in (a), 
of whatever designation, except persons merely em¬ 
ployed as laborers or workmen, and persons whose 
appointments are subject to confirmation by the 
Senate, whether compensated by a fixed salary or 
otherwise— 

“Who are serving in a clerical capacity, or whose 
duties are in whole, or in part, of a clerical nature.” 

By virtue of the foregoing the appellant was placed in 
the classified civil service by the same power that originally 
appointed him, as he was a civil employee serving outside 
of the District of Columbia, and his duties were in whole, 
or in part, of a clerical nature. 

Counsel for the appellant contends that there is no posi¬ 
tion in the Navy such as civilian paymasters clerk. We 
readily concede this fact, as we in turn contend that the 
appellant is not an officer in the Navy, nor a statutory 
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paymaster’s clerk, and as the appellant held a position not 
provided for by law he was a civilian employee, and in no 
sense an officer in the Navy. 

In the case of Schreiner, Adrrvrx., vs. United States, 43 Ct. 
Cl., 480, it was held that one occupying a position as clerk 
and messenger in the Quartermaster’s and Subsistence De¬ 
partment in the Army was not entitled to compute such 
service as “actual time of service in the Army” to be allowed 
to officers in computing their longevity pay. 

The court said: 

“We have failed to find any statute or decision of 
any court which places a civil-service clerk in the 
Quartermaster’s or Subsistence Department on a 
parity with paymaster’s clerk in the Army or Navy. 
It cannot be justly claimed that every one who has 
employment under the Government in immediate 
connection with the Army belongs to or is serving 
in the Army. Such persons are mere civilians and 
are in no sense a part of the Army, any more than 
any other class of clerks in the classified civil service 
of the Government.” (Italics ours.) 

We therefore submit that whatever may have been the 
status of the appellant by virtue of his appointment in 1893, 
that in pursuance to the order of the President he was 
transferred to the civil-service list on June 10, 1896, and 
that such order was in full authority of law, and after such 
date he was a civil-service employee, and in no wise an 
officer of the Navy, and hence before reaching the age of 
sixty-two he ceased to be an officer of the Navy, and hence 
is not entitled to retirement under section 1444, Revised 
Statutes. 
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The acceptance by appellant of the appointment as 
chief clerk in 1908 operated to vacate his prior ap¬ 
pointment 

By paragraph 7 (Rec., p. 25) of the answer it is denied 
that the appellant’s appointment of 1893 has never been 
revoked, recalled, modified or amended; and it is therein 
averred that on the 20th day of November, 1908, appellant 
was appointed chief clerk, Navy pay office, San Francisco, 
and accepted such appointment and took oath of office, and 
from the date of such acceptance he received the emoluments 
of said office as chief clerk at the rate of $2,100.00 per an¬ 
num, and that by the acceptance of such office and emolu¬ 
ments incident thereto he ipso facto ceased to retain his 
former position, as is further shown by Exhibits B and C 
to said answer (Rec., pp. 31-32). 

We submit that the effect of his acceptance of his promo¬ 
tion to chief clerk at a salary of $2,100.00 per annum was 
absolutely to vacate any former office he may have held. 
If, as he contends, he was a paymaster’s clerk in the Navy, 
that is, a statutory paymaster’s clerk, he had, as we have 
shown, been placed upon the classified civil service on June 
10, 1896, and was no longer in the Navy. But, though we 
are reliant on this proposition, yet if we are in error in the 
power of the President to place him on the classified civil- 
service list in 1896, so that such action was nugatory, yet his 
acceptance of the appointment as chief clerk in 1908, we 
submit, operated to vacate his former appointment in 1893. 

If, therefore, he was still in the Navy after 1896, and was 
subject to orders to duty elsewhere at any time, his accept¬ 
ance of the appointment as chief clerk in 1908 had the 
effect of tying him down to a fixed place, that is, to the 
Navy pay office at San Francisco, which would make that 
position incompatible with the position of an officer of the 
Navy subject to be ordered elsewhere at the will of the De¬ 
partment. This proposition is sustained by the case of 
Crosthwaite vs. United States, 30 Ct. CL, 398, wherein it 
is held that two offices are incompatible when the perform- 
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ance of duties of one will prevent or conflict with the per¬ 
formance of duties of the other, and that an officer is not 
entitled to hold incompatible positions. 

That the acceptance, in November, 1908, of the position 
of chief clerk, operated absolutely to vacate any former office 
the appellant held, is clearly brought out by Mechem in 
his work on “Public Officers at page 267, section 420, 
which reads as follows: 

“It is a well-settled rule of the common law that he 
who, while occupying one office, accepts another in¬ 
compatible with the first, ipso facto absolutely va¬ 
cates the first office, and his title is thereby termi¬ 
nated without any further act or proceeding.” 


The foregoing rule announced by Mechem is supported 
by numerous authorities cited; and even though it be con¬ 
tended that in this instance the concurrence of the Depart¬ 
ment was required before the office previously held by the 
appellant could be vacated, such proposition is met by a 
further quotation from the above-mentioned work (Mechem, 
sec. 421), exactly covering the present case: 

“But an exception is made to the general rule in 
those cases in which the officer cannot vacate the 
first office by his own act, upon the principle that he 
will not be permitted to thus do indirectly what he 
could not do directly. Stach an acceptance, it is said, 
though it may be ground for amotion, does not op¬ 
erate as an absolute avoidance in those cases where 
a person cannot divest himself of an office by his 
own mere act, but requires the concurrence of an¬ 
other authority to his resignation or amotion, unless 
that authority is privy and consenting to the second 
appointment. 

“ ‘Upon principle, not conflicting with any of the 
authorities/ says Parke, J., in stating this exception, 
‘it seems that an officer cannot avoid his office by ac¬ 
cepting another, unless his office be such as he could 
determine by his own act simply, or unless that au¬ 
thority concurs in the new appointment which could 
accept the surrender of or a move from the old one/ 
Such a concurrence, however f is implied where 
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iAi power authorized to accept his surrender of the 
first place appoints him to the second” (Italics 
ours.) 

The foregoing is also supported by numerous cases cited, 
and is precisely in point in the case now under considera¬ 
tion. Whatever may have been the appellant’s position be¬ 
fore his acceptance of his appointment as chief clerk at the 
Navy pay office, in November, 1908, whether a civilian clerk 
or in the classified civil service, or actually a Navy pay¬ 
master’s clerk under the statute, the power which was au¬ 
thorized to accept his resignation, or surrender of either one 
of these positions, was the same power as that which ap¬ 
pointed him originally in 1893. It was the Navy Depart¬ 
ment. In accordance with the rule laid down in the fore¬ 
going quotation, the Navy Department did appoint him to 
the second office, and thereby indicated its concurrence in 
the vacation of the appellant’s prior office under any ap¬ 
pointment he may have had from the Navy Department. 

We therefore submit that even if the appellant was 
actually in the Navy before November, 1908, his acceptance 
of the appointment as chief clerk at the Navy pay office in 
San Francisco, with the concurrence of the Navy Depart¬ 
ment, operated to remove him from the Navy, and, as he has 
shown no new appointment since that date he has had no 
status as an officer in the Navy since November, 1908, nor 
entitled to retirement as an officer, without which status 
he is not entitled to the writ which he now seeks. 


Appellant resigned in January, 1911, and has not 
since been connected with the Ifavy in any capacity. 

The 12th paragraph of the appellee’s answer avers (Rec¬ 
ord, page 29): 

“That said petitioner is not at the present time in 
any way connected with the Navy of the United 
States as an officer or employee, in that the peti¬ 
tioner did, on, to wit, the seventh day of January, 
A. D. 1911, tender his resignation, which, on the 








eleventh day of January, A. D. 1911, was accepted 
by the Navy Department.” 

The resignation was tendered in reply to the Department’s 
communication to the appellant, dated December 14, 1910 
(Exhibit I, Record, page 19), stating: 

“The Department has approved your application 
for leave without pay up to and including Decem¬ 
ber 30th, and if you are unable to report for duty 
at the expiration of the same the Department will 
accept your resignation, otherwise you will be dis¬ 
charged.” 

On January 7,1911 (Exhibit J, Record, pages 19-20), ap¬ 
pellant tendered his resignation in the following terms: 

“I respectfully hereby tender my resignation as 
paymaster’s clerk, U. S. Navy,” etc. 

On January 11, 1911 (Exhibit K, Record, page 20), the 
Department accepted the resignation in the following terms: 

“Your resignation as chief clerk at $2,100 per an¬ 
num U. S. Navy pay office, San Francisco, Cali¬ 
fornia, is hereby accepted to take effect January 
7th, 1911.” 

The appellant contends that because the Department de¬ 
manded the resignation of the appellant as chief clerk, and 
he tendered his resignation as paymaster’s clerk, which resig¬ 
nation was accepted as chief clerk, that he continues to be 
a paymaster’s clerk in the Navy, as his resignation as pay¬ 
master’s clerk has never been accepted; also that in his 
resignation he protested against the action of the Depart¬ 
ment demanding his resignation, and reserved his rights as 
paymaster’s clerk. 

It will be recalled that the Navy regulations in force at 
the time appellant was appointed in 1893 bound such clerk 
to serve with the officer who nominated him until regularly 
discharged by the Department, and that his office ceases 
when he is removed without other action by the Depart- 



ment. These regulations were in force when the appellant 
was appointed, and he himself swore to comply with and 
be obedient to them. The Department thus had power to 
remove the appellant and to discharge him, and it is no¬ 
where averred in the petition that the appellant continued 
in office after his resignation was accepted. The order giv¬ 
ing him the option to resign or to be discharged from service 
was within the power of the Department, and such power 
having been exercised by the legally constituted authority, 
the same is not open to question. 

By the decision of the Supreme Court in the case of 
Crenshaw vs. United States , 134 U. S., 99, it is held that 
an officer in the Army or Navy of the United States does not 
hold his office by contract, but at the will of the sovereign. 

“The will of the sovereign” as expressed in the order of 
the Navy Department demanding appellant’s resignation or 
upon his failure to tender the same that he should be dis¬ 
charged was that the appellant’s service in whatever capacity 
should cease. 

We therefore respectfully submit that this being a matter 
subject to the power of the Navy Department and the ap¬ 
pellant not having served the Navy Department in any 
capacity since the acceptance of his resignation, he was 
not, at the time of the institution of these proceedings, an 
officer in the Navy, nor has he any right or status, without 
being such officer, to entitle him to the writ which he now 

QAA|7Q 

OwvaO, 

Prior to the act of June 24,1910, there was no stat¬ 
ute authorizing the retirement of paymaster’s clerks 
for age. The appellant, not being a paymaster’s clerk 
at the time of this enactment, is not entitled to retire¬ 
ment for age. 

We have heretofore shown that as there was no warrant, 
or authority in law, for the appointment of the appellant 
as paymaster’s clerk in the Navy, his appointment as 
clerk to the Navy pay office at San Francisco contituted 



him a civilian pay clerk, and not the statutory paymasters 
clerk which he claims to be. We have also shown that 
without statutory authority for employment of a paymaster’s 
clerk in the Navy one is not entitled to the office or to pay¬ 
ment as such. We have further shown the intermittent 
character of the office as paymaster’s clerk, and that after 
an appointment as such he does not hold the office con¬ 
tinuously ; that his position and office may be terminated by 
the detachment from duty of the officer who nominated him, 
or in any other manner by the power which appointed him; 
that by virtue of the appellant’s being placed on the classi¬ 
fied civil service list on June 10, 1896, he could not there¬ 
after have been a statutory paymaster’s clerk; that the de¬ 
tachment of the officer who nominated him on November 
20, 1896, would of itself have terminated his position as 
paymaster’s clerk had he ever been one, and that the pro¬ 
motion of appellant to chief clerk in 1908 and his acceptance 
of such office operated to divest him of any former position 
which he occupied under the Navy Department He was 
not, therefore, we submit, in any manner a paymaster’s 
clerk in the Navy on or since June 24, 1910. 

The act of June 24, 1910 (36 Stat, 606), provides: 

“All paymasters’ clerks shall, while holding ap¬ 
pointment in accordance with law, receive the same 
pay and allowances and have the same rights of re¬ 
tirement as warrant officers of like length of serv- 
ice. ’ 

The right of warrant officers to retirement upon reach¬ 
ing the age of sixty-two is provided for by section 1444, 
R. S., to wit: 

“When an officer below the rank of vice-admiral 
is sixty-two years old, he shall, except in cases pro¬ 
vided in the next section, be retired by the President 
from active service.” 

In the opinion of the Attorney General rendered Septem¬ 
ber 19, 1910 (28 Op. A. G., 417), it was held that pay¬ 
master’s clerks are, by virtue of the act of June 24, 1910, 
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placed upon the same footing and conditions with warrant 
officers, with reference to retirement. We aceept this de¬ 
cision as stating the law correctly since the enactment of 
the act of June 24, 1910. But we contend that prior to 
June 24, 1910, there was no law authorizing the retirement 
of paymaster’s clerk for age, and as the appellant reached 
the age of sixty-two on July 1,1906, that there was no statute 
then authorizing his retirement for age, even though he 
had then been a paymaster’s clerk in the Navy, but we have 
seen that he was then on the classified civil service list, and 
his name borne on such list for a period of over ten years. 
We have further seen that prior to the passage of the act of 
June 24, 1910, the appellant had been promoted to chief 
clerk in 1908; so that we submit if we are correct in our 
contention that prior to the passage of the act of June 24, 
1910, no paymaster’s clerk was entitled to retirement upon 
reaching the age of sixty-two, and that the right of a pay¬ 
master’s clerk to retirement for age accrues solely by virtue 
of this act of 1910, at which time the appellant was not a 
paymaster’s clerk in the Navy, then we submit there is no 
power to retire the appellant for age, nor has the court any 
authority to issue the writ which the appellant seeks. 

The act of 1910 did not change the status of those who 
were not paymaster’s clerks in the Navy, but simply gave 
regular paymaster’s clerks the benefit which warrant officers 
were entitled to under the existing law. The existing law 
is, as we have seen, section 1444, R. S., above quoted. 

The appellant contends that the words “any officer” did 
include paymaster’s clerks, although the “next section** 
(section 1445) excludes from the operation of section 1444 
assistant paymasters who are, by virtue of the terms of sec¬ 
tion 1445, not entitled to be placed upon the retired list 
for age nor except upon physical disability. Gan it be pre¬ 
sumed that Congress intended to give the retirement to a 
clerk to such officer when the officers themselves were ex¬ 
pressly excluded from the privilege of retirement? 

We submit there are in the Navy various classes of offi¬ 
cers, including commissioned officers, warrant officers, petty 
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officers, and that the use of the word “officer” or “officers” 
by no means uniformly includes all these classes. A per¬ 
son may be an officer in one sense and not in another. 

The courts have repeatedly looked to the intent and mean¬ 
ing of the statute to determine whether a person is an 
“officer” within the meaning of that statute, although he 
may have been held to be an officer within the meaning of 
some other statute. Thus we find that in the case of mid¬ 
shipmen they have repeatedly been held to be officers of the 
Navy, within the meaning of certain statutes, while not in¬ 
cluded in others. 

In the case of Weller vs. United States, 41 Ct. Cls., 339, 
the court had under consideration section 1229 of the Re¬ 
vised Statutes, which provides: 

“No officer in the military, or naval service, shall 
in time of peace be dismissed from service except 
upon and in pursuance of the sentence of a court- 
martial to that effect, or in commutation thereof.” 

The court held in that case that midshipmen are not 
officers in the Navy within the meaning of section 1229, al¬ 
though in the course of the opinion it recognized that they 
were officers in the Navy under other statutes, saying: 

“That students at the Naval Academy are, and al¬ 
ways have been, in the naval service of the United 
States in some capacity, has never been doubted; and 
it was decided in Cook vs. United States (128 U. S., 
254), that they were ‘officers’ of the United States 
within the meaning of the provision of the act of 
March 3, 1833 (22 St. L., 473), respecting longevity 
pay of officers and enlisted men in the Army and 
Navy.” 

The Comptroller of the Treasury carefully considered the 
status of midshipmen in connection with the death gratuity 
clause of the Naval Appropriation act of May 13, 1908, 
which provides for the payment of a fixed amount to a 
widow or other designated beneficiary of “any officer or en¬ 
listed man on the active list of the Navy” dying from 
wounds or disease contracted in the line of duty. After 
quoting from decisions in which midshipmen were held to 
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be officers in the Navy, the Comptroller (15 Comp. Dec., 
39) concludes: 

“While they are not officers within the meaning 
of article 36, section 1624, Revised Statutes, as was 
decided in the case of Weller vs. United States, supra, 
yet, following the reasoning of the court in the case 
of United States vs. Cook, supra, and authorities 
therein cited, I am of opinion they are officers on the 
active list of the Navy within the meaning of the 
above provision of the act of May 13,1908.” 

In the case of Crenshaw vs. United States, 134 U. S., 99, 
it was held that the acceptance of an appointment by one 
as a cadet midshipman, did not constitute a statutory con¬ 
tract based on valuable consideration, so as to entitle him to 
hold office for life, unless removed by sentence of a court- 
martial, or in commutation thereof, as provided by section 
1229 of the Revised Statutes, thus holding that they are not 
officers in the Navy within such statute. 

We thus see that the meaning of “officer” depends in each 
case upon the connection in which it is used, and the pur¬ 
pose of the statute to be construed. In order, therefore, to 
determine whether paymasters’ clerks were “officers” of the 
Navy, prior to the act of June 24, 1910, within the meaning 
of section 1444 of the Revised Statutes, it is necessary to con¬ 
sider the character and purpose of this section, and whether 
it was intended to include all officers of the Navy not ex¬ 
pressly excepted, or to be of a more limited application. So 
far as we are aware there are no judicial decisions determin¬ 
ing whether prior to the act of June 24, 1910, a paymaster’s 
clerk in the Navy is an officer within the meaning of section 
1444. As in the case of midshipmen, a paymaster’s clerk 
may be an officer within the intent and meaning of one 
statute, and not an officer within another, and such has been 
the decision of the Supreme Court of the United States and 
other tribunals. 

In the case of Ex parte Reed, 100 U. S., 13, it was held 
that a paymaster’s clerk in the Navy is a “person in the 
naval service of the United States,” within the meaning of 



section 1624, Revised Statutes, and for the violation of its 
provisions, is subject to be tiied, convicted and sentenced by 
general court-martial. 

It is shown in this opinion that a paymaster’s clerk, by 
accepting his appointment, agrees to submit to the laws and 
regulations for the government and discipline of the Navy, 
and 1 that the petitioner in that case was tried under a charge 
for breach of such discipline. Manifestly having so agreed 
by accepting his office, he could be properly tried for mal¬ 
feasance by a naval tribunal, as his written acceptance of 
appointment constituted him a “person in the naval service 
of the United States” within the statute. 

In the case of United States vs. Mouat , 124 U. S., 303, the 
Supreme Court held that a paymaster’s clerk is not an officer 
in the Navy within the meaning of the act of June 30, 1876 
(19 Stat., 65), so as to be entitled to the benefits of mileage 
allowed by that act. It appears from the opinion that by 
an act of 1874 only actual traveling expenses should be al¬ 
lowed to any person holding employment or appointment 
under the United States while engaged in public business; 
that by the act of 1876 the act of 1874 was repealed to the 
extent of its being “applicable to officers of the Navy so en¬ 
gaged,” and allowing them the sum of eight cents per mile 
while such officers were so engaged, in lieu of their actual 
expenses. The Supreme Court said: 

“The class of persons thus relieved from the effect 
of the act of 1874 is designated as ‘officers of the 
Navy.’ No other person holding an employment or 
appointment under the United States, although in 
the Navy, was thus relieved from the effect of that 
act. As this is a special statute, exempting for par¬ 
ticular reasons a certain class of persons from the 
operation of a general law, which was left to in¬ 
clude all other persons in the employment of or hold¬ 
ing an appointment under the Government of the 
United States, it is obviously proper to confine that 
class to those who are, properly speaking, officers of 
the Navy. There is nothing in the context, nor in the 
reason which may have been supposed to influence 
Congress in making this exception out of the general 
law, justifying its application to any other persons 


than those who are, strictly speaking, officers of the 
NaVy. 

“* * * From all this it is clear, that neither by 
the regulations, nor by the statutes, nor by any con¬ 
stitutional provision, is the present claimant an officer 
of the Navy.” 


This case is important in defining the status of the ap¬ 
pellant and determining that he is not an officer in the 
Navy, as the answer of the appellant shows that the appellant 
was allowed only his actual traveling expenses when he pro¬ 
ceeded from Portsmouth, Va., to San Francisco pursuant to 
instructions contained in his appointment in 1893. Thus 
the Navy Department construed at that time that the ap¬ 
pellant was not an officer in the Navy, and he accepted such 
construction which he now seeks to abrogate. Had he been 
an officer in the Navy in 1893 he would have been entitled 
to eight cents a mile. 

The Supreme Court, on the same day upon which it de¬ 
cided the Mouat case, held, in the case of the United States 
vs. Hendee, 124 U. S., 309, that a paymaster’s clerk in the 
Navy is an “officer” in the Navy, within the meaning of the 
act of March 3, 1883 (22 Stat., 473), respecting the longev¬ 
ity pay of officers and enlisted men in the Army and Navy. 
The court said: 


“We think the words ‘ officers or enlisted men in 
the regular or volunteer Army or Navy, or both,’ 
was intended to include all men regularly in service 
in the Army or Navy, and that the expression ‘offi¬ 
cers or enlisted men’ is not to be construed distribu¬ 
tive^ as requiring that a person should be an enlisted 
man, or an officer nominated and appointed by the 
President, or by the head of a Department, but that 
it was meant to include all men in service, either by 
enlistment or regular appointment in the Army or 
Navy. We are of opinion that the word ‘officer’ is 
used in that statute in the more general sense which 
would include a paymaster’s clerk. * * * 

“* * * While we do not concede that a pay¬ 
master’s clerk is, for all purposes and in the general 
sense of that term, an officer of the Navy, we believe 
that within the meaning of the statute now under 


46 


■■ JU . 




consideration, providing for an increase of pay to 
officers of the Navy according to length of service, 
that it was the purpose of the framers of that act to 
inchide service rendered as a paymaster’s clerk in the 
Navy.” 

A similar decision was rendered by the Attorney-General 
on January 22, 1909 (27 Op. A. G., 157), wherein it was 
held that paymasters’ clerks are “officers of the Navy” 
within the meaning of the act of May 13, 1908 (35 Stat., 
128), which provides for the retirement of officers of the 
Navy who have been in the service thirty years. 

The Attorney-General, after reviewing the cases cited in 
this brief, said : 

“The general purpose of the act approved May 13, 
1908, was, in substance, the same as that of the act 
approved March 13, 1883, that is to say, to make 
provision for officers who have a just claim to such 
consideration by reason of long and .meritorious 
service. I can see no reason why the construction 
placed by the Supreme Court in Sendee's case on 
the act of 1883 should not be placed upon the act of 
1908.” 

The decision of the Attorney-General of June 30, 1909 
(27 Op. A. G., 493), relating to Army paymasters’ clerks 
in so far as it relates to retirement after thirty or forty years’ 
service, is similar to his decision (27 Op. A. G., 157) relat¬ 
ing to the Navy, supra. In so far, however, as it relates 
to retirement for age under the proviso of the act of June 
30, 1882 (22 Stat., 118), this opinion has no bearing upon 
the case now under consideration, as such proviso does not 
require the act of the President to retire an Army officer, 
as is required under section 1444, R. S., relating to the 
Navy. 

The case of Johnson vs. Sayre, 158 U. S., 109, followed 
the case of Ex parte Reed, 100 U. S., 13, supra, and held 
that a paymaster’s clerk is a person in the naval service 
of the United States, subject to be tried and convicted, and 
to be sentenced to imprisonment, by a general court-martial. 


The opinion shows that upon the appointment and accept¬ 
ance by Sayre of the office of paymasters clerk he bound 
himself to be subject to the regulations of the Navy, under 
which regulations he was tried; and, therefore, the court 
having jurisdiction to try him, the appellate court, would 
not review such proceedings on habeas corpus. 

We thus see that the extent of the foregoing decisions is 
that prior to the passage of the act of June 24, 1910, as 
follows: 

1. Where a paymaster’s clerk has, by his oath of office, 
agreed that he should be subject to the naval regulations 
and discipline, and he has offended against such regulations, 
he may be tried and convicted by a Navy court-martial, as 
he has, by special contract, submitted himself, in case of im¬ 
proper conduct, to the jurisdiction of such tribunal, and he 
is a “person of the naval service” to that extent. 

2. That where the statutes entitle officers or enlisted men 
in the Navy to longevity pay, based on long and meritorious 
service in the Navy, then any one who has served in the 
Navy for the length of time or period provided for in the 
statute, in whatever capacity, is entitled to such longevity 
pay, the whole purpose of such acts being to reward for long 
service, and the court looks rather to the length of service 
than the position actually held, and broadly interprets the 
words “officers or enlisted men, or both,” to include those 
who have served in the Navy for the length of time re¬ 
quired. In other words, the statute is liberally construed. 
To hold that paymasters’ clerks were “officers” of the Navy 
within the volunteer retirement list was to make provision 
for a deserving class of persons in the Navy that under any 
other construction would have been the only persons in the 
Navy not entitled to the benefits of retirement for long and 
faithful service, and the law was only to be given a liberal 
construction, and there was nothing in its character and 
purpose, or in the status of paymasters’ clerks, which would 
prevent its application to such clerks. 
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3. That where Congress gives a particular benefit to offi¬ 
cers of the Navy by allowing them mileage at eight cents 
per mile for traveling expenses, rather than actual expenses, 
such statute should be construed strictly as to those only 
who are “officers” in the strict and narrow sense, namely, 
commissioned officers, appointed by the President and con¬ 
firmed by the Senate, and, in so construing the law, exclude 
paymasters’ clerks. 

Counsel for the appellant cites the case of Brown vs. 
United States, 113 U. S., 568, and seeks to show from its 
opinion that as the Supreme Court held that warrant offi¬ 
cers were entitled to be placed upon the retired list, that 
paymasters’ clerks in the Navy should be similarly entitled. 
The decision of the Supreme Court in that case, however, 
has a directly contrary effect than that contended for by the 
appellant. The ground upon which the decision was ren¬ 
dered was that the President and the Navy Department had 
for years construed the section under consideration to in¬ 
clude warrant officers, and the court, in adopting this con¬ 
struction, said: 

“It must be conceded that were the question a 
new one, the true construction of the section would 
be open to doubt. But the findings of the Court of 
Claims show that soon after the enactment of the act 
the President and the Navy Department construed 
the section to include warrant as well as commis¬ 
sioned officers, and that they have since that time 
uniformly adhered to that construction, and that 
under its provisions large numbers of warrant offi¬ 
cers have been retired. This contemporaneous and 
uniform interpretation is entitled to weight in the 
construction of the law, and in a case of doubt ought 
to turn the scale.” 

Thus we see that the Supreme Court adopted the construc¬ 
tion placed upon the law by the Navy Department, and, be¬ 
cause the statute had been construed in a certain way by that 
Department, followed such construction. 

By paragraph 12 of the answer of the Secretary of the 
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Navy it is averred (Rec., p. 29) ‘‘that the Navy Depart¬ 
ment has, hy repeated rulings, decided that said plaintiff 
and other persons similarly situated are not entitled to be 
retired or placed upon the retired list of the Navy. * * * 
That for years past the officials of the Navy Department 
and the officials of the Treasury Department who have 
charge of the pay of persqns appointed and who hold similar 
positions to those held by the petitioner have construed the 
appointment and position of such person to be that of a civil 
employee, and not as an officer of the Navy.” 

These allegations are admitted by the appellant’s demur¬ 
rer tp the answer. Prior to the act of 1910, so far as the 
judiciary is concerned, the question as to whether pay¬ 
masters’ clerks are officers in the Navy imder section 1444 
is a qew one and has never been decided. So far as the 
Departments are concerned, the question is not a new one. 
Poth ,the Navy and Treasury Departments have decided 
that prior to the act of 1910 persons holding a position 
similar to that held by the appellant, imder his appoint¬ 
ment of 1893, were civilian employees, and not officers ip 
the Navy entitled to retirement under section 1444. 

TjVe, therefore, subjnit that under the decisiqn of the Su¬ 
preme Court in the case of Brown vs. United States, swpra, 
the Treasury and Navy Departments having construed sec¬ 
tion 1444 as not to include paymasters’ clerks as officers in the 
Navy, and having adhered to such construction until after 
the act of 1910, fhat this contemporaneous and uniform in¬ 
terpretation is entitled to weight in the construction of that 
law, and in case of doubt ought to turn the scale. In such 
case the court should find that a paymaster’s clerk was not 
an officer in the Navy within the meaning of section 1444, 
Revised Statutes, prior to the act of 1910, and was, therefore, 
pqt entitled to retirement on reaching the age of sixty-two 
years. 

We have shown that paymaster’s clerks are appointed for 
a limited period, and they hold their office merely during 
the period of the pay officer who nominates them, or until 
discharged; and it may be readily seen that such a clerk 
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cers of the Navy by allowing them mileage at eight cents 
per mile for traveling expenses, rather thao actual expenses, 
such statute should be construed strictly as to those only 
who are “officers' 1 in the strict and narrow sense, namely, 
commissioned officers, appointed by the President and con¬ 
firmed by the Senate, and, in so construing the law, exclude 
paymasters' clerks. 

Counsel for the appellant cites the case of Brown vs. 
United States, 113 U. S., 568, and seeks to show from its 
opinion that as the Supreme Court held that warrant offi¬ 
cers were entitled to be placed upon the retired list, that 
paymasters’ clerks in the Navy should be similarly entitled. 
The decision of the Supreme Court in that case, however, 
has a directly contrary effect than that contended for by the 
appellant. The ground upon which the decision was ren¬ 
dered was that the President and the Navy Department had 
for years construed the section under consideration to in¬ 
clude warrant officers, and the court, in adopting this con¬ 
struction, said: 

“It must be conceded that were the question a 
new one, the true construction of the section would 
be open to doubt. But the findings of the Court of 
Claims show that soon after the enactment of the act 
the President and the Navy Department construed 
the section to include warrant as well as commis¬ 
sioned officers, and that they have since that time 
uniformly adhered to that construction, and that 
under its provisions large numbers of warrant offi¬ 
cers have been retired. This contemporaneous and 
uniform interpretation is entitled to weight in the 
construction of the law, and in a case of doubt ought 
to turn the scale." 

Thus we see that the Supreme Court adopted the construc¬ 
tion placed upon the law by the Navy Department, and, be¬ 
cause the statute had been construed in a certain way by that 
Department, followed such construction. 

By paragraph 12 of the answer of the Secretary of the 
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and the officials of the Treasury Department who h~ve 
charge of the pay of persons appointed and who hold wmilar 
positions to those held by the petitioner have construed the 
appointment and position of such person to be that of a civil 
employee, and not as an officer of the Navy.” 

These allegations are admitted by the appellant's demur 
rer to the answer. Prior to the act of 1910, so far m the 
judiciary is concerned, the question as to whether pay¬ 
masters’ clerks are officers in the Navy under section 1444 
is a new one and has never been decided. So far as the 
Departments are concerned, the question is not a new one. 
Both the Navy and Treasury Departments have decided 
that prior to the act of 1910 persons holding a position 
similar to that held by the appellant, under his appoint¬ 
ment of 1893, were civilian employees, and not officers in 
the Navy entitled to retirement under section 1444. 

We, therefore, submit that under the decision of the Su¬ 
preme Court in the case of Brown vs. United States, supra, 
the Treasury and Navy Departments having construed sec¬ 
tion 1444 as not to include paymasters' clerks as officers in the 
Navy, and having adhered to such construction until after 
the act of 1910, that this contemporaneous and uniform in¬ 
terpretation is entitled to weight in the construction of that 
law, and in case of doubt ought to turn the scale. In such 
case the court should find that a paymaster’s clerk was not 
an officer in the Navy within the meaning of section 1444, 
Revised Statutes, prior to the act of 1910, and was, therefore, 
nqt entitled to retirement on reaching the age of sixty-two 
years. 

We have shown that paymaster’s clerks are appointed for 
a limited period, and they hold their office merely during 
the period of the pay officer who nominates them, or until 
discharged; and it may be readily seen that such a clerk 
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may be appointed at the age of fifty or sixty years. If it 
were the intention of Congress to include paymaster’s clerks 
within the provisions of section 1444, requiring retirement 
at the age of sixty-two, a clerk appointed at the age of sixty 
could, after two years’ service, be entitled to retired pay for 
the rest of his life, while a captain, or rear-admiral, who 
had served in the Navy his whole life since his appointment 
as a cadet, would be in no better position. Without some 
specific provision of law authorizing retirement of a pay¬ 
master’s clerk for age, section 1444 should not be broadly 
construed to include them. We submit that the enactment 
of the act of June 24, 1910, so as to make section 1444 ap¬ 
plicable to paymaster’s clerks was a legislative construction 
by Congress that prior to that time section 1444 did not 
apply to them, nor were paymaster’s clerks entitled to re¬ 
tirement for age prior to June 24,1910. 

The true purpose of section 1444 seems to have been to 
fix some age after which an officer would be relieved from 
any further responsibilities connected with his office, and to 
reward for long and meritorious service after the time the 
officer is presumed to be no longer competent to perform 
his duties. The case of paymaster’s clerk, however, is en¬ 
tirely different. Under the Navy regulations, they are ap¬ 
pointed to serve only “until regularly discharged by the 
Department,” which may be at any time, and in practice is 
always done upon the detachment of the pay officer with 
whom they are serving. Their usual period of service, after 
an appointment, is two or three years. Before being ap¬ 
pointed, they are required to pass an examination to de¬ 
termine their fitness, and the appointment, when issued, may 
be revoked at any time should their service be unsatisfac¬ 
tory. 

In the case of paymaster’s clerks, therefore, there could 
be no necessity of a law compelling them to go upon the 
retired list at any certain age, such as existed in the case of 
other officers. As has been shown, the volunteer retirement 
laws are a benefit conferred for long and faithful service; 
but section 1444 does not confer a benefit, but provides for 





compulsory retirement, with consequent reduction of pay 
upon attaining an arbitrary age limit. Under such circum¬ 
stances, the rules of construction clearly apply, which re¬ 
quire strict interpretation, so as not to extend the law to 
cases which were not within the intention of Congress. 
Several large classes of officers are expressly excepted by 
section 1445, Revised Statutes, from the operation of sec¬ 
tion 1444. To give this section a liberal construction would 
require the retirement of a paymaster’s clerk for age, who 
had rendered little service, and was entirely competent and 
able to perform the duties of his office, while the passed as¬ 
sistant paymaster would not be entitled to be so retired. 

We submit that at the time of the enactment of section 
1444, paymaster’s clerks were not “appointed by the Presi¬ 
dent by and with the consent of the Senate, by a court of 
law, or head of a Department,” and were, therefore, held by 
the Supreme Court not to be officers of the Navy ( United 
States vs. Mouat, 124 U. S., 303), although included in the 
phrase, “Officers or enlisted men,” which should be con¬ 
strued distributively, but “was meant to include all men in 
the service, either by enlistment or regular appointment” 
(United States vs. Hendee,, 124 U. S., 309). As paymaster’s 
clerks were not, therefore, officers in the Navy, except in a 
very limited sense, when section 1444 of the Revised Statutes 
was enacted, and as they at that time, and ever since have, 
served under temporary appointments of two or three years’ 
duration, they could not have been in contemplation by 
Congress when adopting section 1444, providing for com¬ 
pulsory retirement of officers at the age of sixty-two. 

Section 1444 had never, prior to the passage of the act 
of June 24, 1910, been construed by any judicial decision 
to apply to paymasters’ clerks. On the contrary, it had been 
construed by the Treasury and Navy Departments of the 
Government not to apply to paymasters’ clerks. There was, 
therefore, prior to the act of 1910, no authority in law to 
retire a paymaster’s clerk for age. At the time of the pas¬ 
sage of the act of 1910 the appellant was not a paymaster’s 
clerk, and we, therefore, submit that the act of 1910, being 
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the sole warrant of authority for retirement of a paymaster’s 
clerk, that one seeking retirement under the provisions of 
the act of 1910 must have been a paymaster’s clerk in the 
Navy at the time of the passage of this act, otherwise the 
benefits of the act cannot apply to him. We, therefore, sub¬ 
mit that there was no duty to retire the appellant for age 
prioi 4 to the act of 1910, and as he was not a paymaster’s 
clerk at the time of the passage of the act the act did not 
create any right in him to be retired under its terms. 

In the case of The International Contract Company vs. 
Lamont, 155 U. S., 303, it is said: 

“The duty to be enforced by mandamus must not 
be merely ministerial, but it must be a duty which 
exists at the time when the application for mandamus 
is made. Thu9 in the case of Ex parte Roland, 104 
U. S., 604-612, this court, speaking through Mr. Jus¬ 
tice Waite, said: Tt is settled that more cannot be 
required of a public officer by mandamus than the 
law has made it his duty to do. The object of the 
writ is to enforce performance of an existing duty, 
not to create one.’ 

“Moreover the application must be both peremp¬ 
tory and plainly defined. The law mast not only 
authorize the act, Commonwealth vs. Boutwell, 13 
Wall., 326, but it must require the act to be done.” 

We thus submit that the Secretary of the Navy had 
neither power nor authority to retire the appellant at the 
time of the institution of these proceedings, which is in 
reality the true effect of the prayer in the petition for man¬ 
damus, nor has the appellant shown that he has any status 
to entitle him to be placed upon the retired list, because 
prior to the act of 1910 paymasters’ clerks were not officers 
in the Navy within the meaning of section 1444 of the 
Revised Statutes, and, therefore, not entitled to retirement 
upon reaching the age of 62, and since the passage of the 
act of June 24, 1910, authorizing retirement of paymasters’ 
clerks for age, the appellant has not been a paymaster’s clerk 
in the Navy, which status he must have held at, or since, the 
passage of the act of 1910, in order to entitle him to come 
within its beneficial provisions. 




We, therefore, submit that the action of the lower court 
in overruling the demurrer to the appellee’s answer was 
correct 

Conclusion. 

Under the above authorities we respectfully submit: 

1. That the case now under consideration is fully covered 
by the decision of this court of January 2, 1912, in the case 
of United States ex rel. Moser vs. Meyer, and that the ap¬ 
pellant never having been retired by the President, who has 
the sole authority to retire him under section 1444 of the 
Revised Statutes, the courts have no power to direct the Sec¬ 
retary of the Navy to place him upon the retired list. 

2. That the appellant, not having shown that he has 
served in the Navy for a period of thirty years, is not en¬ 
titled to retirement under the act of 1910 as amending the 
act of 1908, which entitles paymasters’ clerks in the Navy 
to retirement after thirty years’ service. 

3. The appointment of one as a paymaster’s clerk binds 
him to serve with the officer who nominated him until such 
officer is detached. In the present case, the officer who nom¬ 
inated the appellant was detached on Nocember 20, 1896, 
before the appellant reached the age of sixty-two; he was 
therefore from such date on not an officer in the United 
States Navy. But as he continued to do the clerical work at 
the San Francisco pay office, which he could not have con¬ 
tinued to do had he then been a statutory paymaster’s clerk, 
his then position must be interpreted to have been different 
from that of the statutory paymaster’s clerk, which is shown 

by— 

4. His transfer on June 10, 1896, to the classified civil 
Mi-vice list operated to remove him from his position as pay¬ 
master’s clerk, and— 

V * 
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5. His promotion in November, 1908, to chief clerk, at a 
salary of $2,100.00, and his acceptance of such position, 
operated to terminate any former office which he then held 
in the Navy or in the Navy Department, and finally— 


6. His resignation and the acceptance thereof by the 
power which appointed him in 1893, which operated to 
sever appellant’s connection in every particular with the 
Navy and with the Navy Department. In whatever capacity 
he was holding a position prior to that time he did not hold 
such position by contract, but at the will of the sovereign. 
The will of the sovereign, as thus expressed, demanded that 
he should cease his connections with the Navy Department 
and with the Navy, which he so did before the institution 
of these proceedings. 

7. Before the passage of the act of June 24, 1910, a pay¬ 
master^ clerk was not construed to be an officer in the Navy 
entitled to retirement under the provisions of section 1444, 
Revised Statutes, nor was there any other statute in ex¬ 
istence, prior to the act of 1910, authorizing the retirement 
of a paymaster’s clerk for age. A paymaster’s clerk’s sole 
right to retirement for age must be based upon the act of 
June 24, 1910, at which time appellant was not a pay¬ 
master’s clerk in the Navy, and hence without such status 
he is not entitled to the benefits of the* provisions of this act. 


We submit that it is immaterial upon what grounds the 
lower court based its action in overruling the appellant’s de¬ 
murrer to the appellee’s answer, and without reviewing the 
reasons assigned we respectfully submit that the action of 
the lower court was correct. 

We respectfully submit that in any view of the case the 
appellant did not have, at the institution of these proceed* 
ings, such a status as would entitle him to the writ which h© 
now seeks, and therefore the action of the lower couri* hi 
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overruling the appellant’s demurrer to the answer of the 
appellee to the amended petition was correct, and that the 
judgment of the lower court should therefore be affirmed. 

Respectfully submitted, 

CLARENCE R. WILSON, 

United States Attorney, D. C. 
REGINALD S. HUIDEKOPER, 

Asst. United States Attorney, D. C. 


[ 15720 ] 


